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SECURITIES AND EXCHANGE COMMISSION | 
WASHINGTON, D. C. 20549 


APPLICATION OR DECLARATION 
UNDER 
THE PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Michigan Consolidated Gas Company 
Michigan Consolidated Homes Corporation 
One Woodward Avenue 
Detroit, Michigan 48226 


(Names of companies filing this statement and 


address of principal executive office) | 


American Natural Gas Company 
top registe: Olding company 
parent of each applicant or declarant) | 


Hugh C. Daly, Executive Vice President | 
Michigan Consolidated Gas Company 
One Woodward Avenue 
Detroit, Michigan 48226 


(Name and address of agent for service) 


It is respectfully requested that a copy of all 
communications relating to this filing be sent te: 


Robert L. Lanham, Vice President 
American Natural Gas Service Company 
One Woodward Avenue 
Detroit, Michigan 48226 


Daniel F. Curran i 
Michigan Consolidated Homes Corporation | 
One Woodward Avenue ! 

Detroit, Michigan 48226 


Item 1. Description of Proposed Transaction. 


(a) Furnish a reasonably detailed and precise description of the 
proposed transaction, including a statement of the reasons why it is 
desired toconammate the transaction and the anticipated effect thereof. 
If the transaction is part of a general program, describe the program 
and its relation to the proposed transaction. 


1. The Nature of the Proposal. 


Michigan Consolidated Gas Company (Michigan Consolidated) is a 
wholly-owned subsidiary of American Natural Gas Company, a registered 
holding company under the Public Utility Holding Company Act of 1935. 
Michigan Consolidated distributes and sells natural gas at retail in 
various cities and towns in the State of Michigan, including the City 
of Detroit. 


Michigan Consolidated Homes Corporation (Homes) was organized 
in June of 1968 under the laws of the State of Delaware for the purpose 
of constructing, owning and operating low and moderate income housing 
projects pursuant to the National Housing Act. Homes is a “limited- 
dividend” corporation as that term is defined in the National Housing 
Act and as such is subject to the regulations issued by the Federal 
Housing Administration (FHA), under which regulations Homes is limited 
to payment of dividends equal to 6% per annum on its equity investment 
in a project undertaken by it. 


On March 31, 1969, the Commission authorized Michigan Consolidated 
to acguire up to 5,000 shares of the $100 par value common stock and up 
to $3,000,000 of short-term promissory notes of Homes and the issuance 
thereof by Homes. (Michigan Consolidated Gas Company - Michigan 
Consolidated Homes Corporation, File No. 70-4648) 


Pursuant to this authorization, Homes has issued 10 shares of its 
$200 par value common stock and $1,715,000 of its short-term promissory 
notes to date, and Michigan Consolidated has acquired such stock and 
promissory notes. As a result of the issuance of this stock by Homes 
and the acquisition thereof by Michigan Consolidated, Homes is a wholly- 
owned subsidiary of Michigan Consolidated and a “Subsidiary company" of 
the American Natural system. 


In its previous application Homes indicated that if the 130 unit 
project for which application was therewith made could be constructed 
and operated successfully, it was contemplated that Homes Corporation 
would construct similar projects in the future. The 130 unit project 
which Homes is currently constructing is progressing on schedule. ‘Two 
of the 14 buildings, comprising 24 one-bedroom units, have been substan- 
tially completed and are currently occupied by tenants. The Koinonia 
Management Company (Koinonia), a firm made up of residents of the area, 
has been employed by Homes to assist in the initial rent-up of the project 
and processing of lease applications and will shortly take over management 
of the project. 


The current progress schedule calls for the completion of the entire 
project approximately October 1, 1969. Upon completion of the project, 
Homes will execute a mortgage note in the amount of $2,106,000 to the 
Government National Mortgage Association, will receive the proceeds 
from the mortgage loan and will repay the outstanding short-term 
borrowings to Michigan Consolidated. 


Because of the success of the pilot project, Michigan Consolidated 
and Homes now propose to construct similar projects within Michigan 
Consolidated's service area. The first such project involves a 134 
unit townhouse-type project on a nine acre urban renewal site in 
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Inkster, Michigan, e predominantly Negro cuvurb of Detroit, at en 
estimated total cost of $2,680,000 (hereafter referred to as the 
Inkster Project). Homes has received a letter of commitment from 
the City of Inster designating Homes as the sponsor of the Inkster 
Project, has entered into an agreement to purchase the land from 
the City and has received a firm commitment from the FHA to insure 
a mortgage of $2,412,000 for a 40-year period at 3% per annum. Working 
drawings for the Inkster Project have been completed and approved by the 
Inkster Planning Commission, building permits have been issued by the 
City, and construction of the project has commenced. 

Homes proposes to finance construction of the Inkster Project 
in the same manner as that authorized under its pilot project. Short- 
term notes issued to Michigan Consolidated will provide construction 
monies which will be repaid from the mortgage loan proceeds upon 
completion of construction. Michigan Consolidated will provide the 
reguired equity investment through the purchase of additional shares 
of Homes in an amount estimated at approximately $268,000, 


Additionally, Michigan Consolidated and Homes propose to construct 
a 168 unit apartment project for low and moderate income elderly and 
handicapped persons on a five acre urban renewal site in the Elmwood 
Park Rehabilitation Project No. 1 in the City of Detroit (hereafter 
referred to as the Elmwood Project). The total cost of this project 
would be $2,599,555. Homes has made application to, and received 
a letter of feasibility,subject to a preliminary reservation of funds, 
for the Elmwood Project from the FHA under Section 236 of the National 
Housing Act. The anticipated maximum mortgage and equity investment 
would be $2,339,600 and $259,955 respectively. It is expected that 
an application to FHA for a firm commitment to insure the mortgage will 
be filed shortly. Homes has received a tentative letter of commitment 
from the Detroit Housing Commission, and Homes' architect is proceeding 
with working drawings. i 


Since the time of Michigan Consolidated's filing in ‘File No. 
70-4648, the Federal Government has reaffirmed its intention to 
encourage private industry to undertake housing projects for low and 
moderate income families and persons displaced because of 'slum-clearance 
programs. The preamble to the Housing and Urban Development Act of 
1968, enacted August 1, 1968, states that "...in the administration of 
those housing programs authorized by this Act which are designed to 
assist families with incomes so low that they could not otherwise 
decently house themselves, and of other Government programs designed 
to assist in the provision of housing for such families, the highest 
priority and emphasis should be given to meeting the housing needs of 
those families for which the national goal has not become a reality; 
and in the carrying out of such programs there should be the fullest 
practicable utilization of the resources and capabilities of private 
enterprise and of individual self-help techniques.” 


Although Homes Corporation's initial project was constructed 
under Section 221 (a) (3) of the National Housing Act, future projects, 
beginning with the Elmwood Project, will be constructed under Section 
236 of the National Housing Act, which was enacted by Congress as a 
part of the Housing and Urban Development Act of 1968. ‘The Section 
236 legislation was conceived by Congress as the successor to the 
Section 221 (a4) (3) program and offers certain benefits not available 
under that Section. a 


Under Section 236, assistance is in the form of interest-reduction 
payments by HUD to a private mortgagee which provides the mortgagor with 
@ market-rate, FHA-insured 40-year mortgage loan covering 90% of the 
cost of the project. The effect of the interest Subsidy is to reduce the 
payments by the mortgagor to those which would be reguired| on a mortgage 
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bearing an interest rate of 1%. The basic rentals charged by the 
mortgagor are based on the 1% interest cost, and the tenant pays either 
the basic ‘rental or such greater amount as represents 25% of his income. 


As in the 221 (da) (3) program, the mortgagor is required by FHA to 
enter into a Regulatory Agreement covering the operation, maintenance 
and other aspects of the project. The financial accounts of the housing 
corporation must be kept in accordance with a Uniform System of Accounts 
prescribed by FHA. Further, all plans and specifications for a project 
must be approved by FHA which also closely supervises the construction 
of the project in all its stages. 


2. The Securities to be Issued. 


In addition to the authority granted in File No. 70-4648 
Michigan Consolidated requests authority to acquire, and Homes requests 
authority 'to issue, an additional 5,000 shares of the $100 par value 
common stock of Homes at the par value thereof, or a total of 10,000 
shares, to provide the equity capital required by the projects currently 
proposed and contemplated in the next several years, including 
organizational expenses and working capital during the development 
stages of the projects. Homes is currently authorized under its 
Certificate of Incorporation to issue up to 10,000 shares of its $100 
par value common stock. 


Michigan Consolidated also requests authority to loan up to 
$6,000,000, in addition to the loans authorized in File No. 70-4648, 
which become due December 31, 1969, to Homes upon the latter's short- 
term promissory notes to provide construction funds and other expenses 
for the Inkster and Elmwood Projects, such notes to be repaid by Homes 
from the proceeds of the mortgage loans upon completion of construction 
of those projects. The notes will bear interest at the same rate paid 
by Michigan Consolidated from time to time for short-term loans or, in 
the absence of any such loans, at the prime rate of National Bank of 
Detroit, Detroit, Michigan. The notes will be issued from time to time 
as funds are required by Homes, will mature 18 months from the date of 
first d8rrowing, and may be prepaid at any time without penalty. A 
aa evidencing the loan commitment is attached hereto as Exhibit 
A-4,. 


(b) | Describe briefly, and where practicable state the approximate 
amount of, any material interest in the proposed transaction, direct or 
indirect, of any associate company or affiliate of the applicant or 
declarant or any affiliate of any such associate company. 


None, except as set forth in Item 1(a) above. 

(c) If the proposed transaction involves the acquisition of 
securities not issued by a registered holding company or a subsidiary 
thereof, describe briefly the business and property, present or proposed, 
of the issuer of such securities. : 


See Item 1(a) above. 


(a) | If the proposed transaction involves the acquisition or 
disposition of assets, describe briefly such assets, setting forth 
original cost, vendor's book cost (including the basis of determination) 
and applicable valuation and qualifying reserves. 


Inapplicable. 


Item 2. Fees, Commissions and Expenses. 


(a) State (1) the fees, commissions and expenses paid or incurred, 
or to be paid or incurred, directly or indirectly, in connection with 
the proposed transaction by the applicant or declarant jor any associate 
company thereof, and (2) if the proposed transaction involves the sale 
of securities at competitive bidding, the fees and expenses to be paid 
to counsel selected by applicant or declarant to act for the successful 
bidder. 

A tabulation of fees and expenses expected to be ‘incurred in 
connection with the proposed transaction is set forth below: 


Legal Fees $ 500 
Miscellaneous, including : 
American Natural Gas Service Company 500 


$2000 
The above figures are estimates and based on the ‘assumption that 
regulatory authorization will be granted without the necessity for hearings. 


(>) If any person to whom fees or commissions have been or are to 
be paid in connection with the proposed transaction is ‘an associate 
company or an affiliate of the applicant or declarant, or is an affiliate 
of any associate company, set forth the facts with respect thereto. 


Mr. Arthur R. Seder, Jr., a partner in the law firm of Sidley & 
Austin, is a director and General Counsel of American Natural, is also 
a director of Michigan Consolidated Homes SEIS © and other subsidiaries 
of American Natural. 


Item 3. Applicable Statutory Provisions. 


(a) State the sections of the Act and the rules thereunder believed 
to be applicable to the proposed transaction. If any section or rule would 
be applicable in the absence of a specific exemption, state the basis of 
such exemption. 


Sections 6, 7, 9, 10 and 12 and Rules 43 and 45 are or may be 
applicable to the issuance of common stock and promissory notes by Homes 
and the acguisition of such securities by Michigan Consolidated. The 
issuance and sale of such securities are solely for the purpose of financing 
the business of Homes; see answer to Item 1(a). Applicants know of no 
basis for any adverse findings under Section 7 or 10 of the Act. 


The issue of the common stock and notes is exempt from the 
competitive bidding requirements of Rule 50 by the Prov isions of sub- 
paragraph (a)(3) thereunder. 


To the extent that the transaction which is the subject matter of 
this statement is considered by the Commission to require authorization, 
approval or exemption under any section of the Act or provision of the 
rules and regulations other than those specifically referred to herein, 
reguest for such authorization, approval or exemption is hereby made. 


(ob) If any applicant is not a registered holding company or a 
subsidiary thereof, state the name of each public utility company of 
which it is an affiliate, or of which it will become an affiliate as a 
result, of the proposed transaction, and the reasons a it is or will 
become such an affiliate. 


Homes is a subsidiary of Michigan Consolidated, and thereby a 
“Subsidiary company" of American Natural under Section. 2(«)(8) of the 
Act. 
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Item. Rerulatory Approval. 
Oo 


(a) State the nature and extent of the jurisdiction of any State 
commission or any Federal commission (other than the Securities and 
Exchange Commission) over the proposed transaction. 


In the opinion of couhsel no approval or consent of any regulatory 
body other than the Securities and Exchange Commission is necessary for 
the consummation of the proposed transaction. An opinion of counsel 
with respect to such matters constitutes Exhibit F hereto. 


(b) Describe the action taken or Proposed to be taken before 
any commission named in answer to paragraph (a) of this item in 
connection with the proposed transaction. 


Inapplicable, 
Item 5. Procedure. 
ae roc eaure 


(a) State the date when Commission action is requested. If the 
date is less than 40 days from the date of the original filing, set forth 
the reasons for acceleration. 


It is requested that the Commission enter an appropriate order 
responsive to this Application-Declaration within 30 days of the date 
hereof. Because of the urgent need for low and moderate income housing, 
it is most important that construction of both projects currently proposed 
should be expedited. It is reguested that the Order be entered pursuant 
to Rule 23 and without a hearing. 


(>) State (i) whether there shoula be a recommended decision by a 
hearing officer, (ii) whether there should be a recommended decision by 
any other responsible officer of the Commission, (iii) whether the Division 
of Corporate Regulation may assist in the preparation of the Commission's 
decision, and (iv) whether there should be a 30-day waiting period 
between the issuance of the Commission's order and the date on which it 
is to become effective. 


Applicants hereby (i) waive a recommended decision by a hearing 
officer, (ii) waive a recommended decision by any other responsible 
officer of the Commission, (iii) consent that the Division of Corporate 
Regulation may assist in the Preparation of the Commission's decision, 
and (iv) waive a 30-day waiting period between the issuance of the 
Commission's order and the date on which it is to become effective and 
reguest that the order become effective upon issuance, 


Item 6. Exhibits and Financial Statements. 
nancial Statements 
(a) List of exhibits filea as a part of this statement: 
A-l Certificate of Incorporation of Homes. 
By-Laws of Homes. 
Form of Stock Certificate of Homes (incorporated herein 
by reference to Exhibit A-3 to Form U-1 of Michigan 
Consolidated and Homes, File No. 70-4648) . 


Copy of letter establishing line of credit between 
Homes and Michigan Consolidated. 


Form of note to be issucd by Homes. 


Included in Exhibit A-h, 
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None. 
None. 
E None. 


F Opinion of Counsel. 


(b) List of financial statements filed as a part of this statement. 


The transactions here proposed will not have any material effect upon 
Michigan Consolidated or American Natural, and accordingly no financial 
statements are deemed necessary. 


SIGNATURES 


Pursuant to the requirements of the Public Utility Holding Company 
Act of 1935, the undersigned companies have duly caused this statement 
to be signed on their behalf by the undersigned thereunto duly authorized. 


MICHIGAN CONSOLIDATED GAS COMPANY 


Fuly 25, 2969 ye 
Hugh C. Daly, Executive Vice President 


MICHIGAN CONSOLIDATED HOMES CORPORATION 


July 25, 1969 By /s/ Daniel F. Curran 
Daniel F. Curran, Secretary —~—S 
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EXHIBIT A-4 


MICHIGAN CONSOLIDATED GAS COMPANY 


ONE WOODWARD AVENUE ‘¢ DETROIT, MICHIGAN 48226 


July 24, 1969 


Michigan Consolidated Homes Corporation 
One Woodward Avenue 
Detroit, Michigan 48226 


Gentlemen: 


In accordance with our conversations, please be ad- 
vised that we will loan your company up to $6,000,000 on notes 
to be issued from time to time and maturing eightéen (18) 
months from the date of first borrowing hereunder. Interest 
on the notes is to be computed on a bond interest basis and is 
to be at the effective rate of interest paid concurrently by 
Michigan Consolidated Gas Company on short-term notes issued 
under lines of credit with banks or, in the absence of any such 
notes, at the prime rate in effect at National Bank of Detroit. 


Notes issued under this letter of commitment may be 
prepaid at any time without penalty. 


This commitment is in addition to the commitment made 
by letter dated June 20, 1968, under which notes maturing 
December 31, 1969, have been issued. 


Very truly yours, 


MICHIGAN CONSOLIDATED GAS COMPANY 
| 


A 


W. A. Rhaesa, Vice President 


EXHIBIT A-5 


PROMISSORY NOTE 


Detroit, Michigan 
» 196_. 


On or before » 197_, for value received, 
Michigan Consolidated Homes Corporation, a Delaware corporation, hereby 
promises to pay to the order of Michigan Consolidated Gas Company, at 
its principal’ office in the City of Detroit, Michigan, in lawful money 
of the United States of America, Re Dollars ($ 
with interest thereon, computed on a bond interest basis, from the date 
hereof at the effective rate of interest paid concurrently by Michigan 
Consolidated Gas Company from time to time on short-term notes issued 
under lines of credit with banks or, in the absence of any such notes, 
at the prime rate in effect at National Bank of Detroit, until maturity, 
whether by prepayment or otherwise. 


? 


This note evidences a borrowing under and is entitled to the 
benefits of a letter of commitment dated July 2k, 1969, addressed to 
the undersigned providing for a loan commitment of $6,000,000. 


MICHIGAN CONSOLIDATED HOMES CORPORATION 


Treasurer 


September 11, 1969 


Mr. Kennedy Linge 

Division of Corporate Regulations 
Securities and Exchange Comnission 
500 North Capitol Street, N. W. 
Washington, D. C. 20549 


Re: Application-Declaration (Form U-1) 
dated July 25, 1969, in File No. 
70-4778 | 


Dear Mr. Linge: 


In response to your inquiries to Mr. Arthur R. Seder, Jr., 
we are pleased to submit the following information. 


Your first question related to whether Michigan Consolidated 
Homes Corporation can issue stock to cover the equity investments 
indicated in the Application-Declaration referred +o above, since to 
issue stock for the exact amounts indicated would involve fractional 
shares. Michigan Consolidated Homes Corporation does not intend to 
issue fractional shares. The figures used in the Application-Declaration 
were, of course, approximate figures based on FHA applications for 
mortgage issuance. ‘They represent the anticipated total construction 
cost of the project which will not be covered by mortgage proceeds. The 
mortgage as you know is fixed and is limited to the amount of mortgage 
which FHA has agreed to insure. ‘the total construction cost however may 
vary slightly from the actual figures indicated. To the extent that <his 
occurs, the actual equity investment required may also vary slightly. 
Stock will be issued by Homes Corporation in an amount of $100 par value 
shares sufficient to finance the required equity investment. (Any 
fractional amount of a $100 share issued but not expended for construction 
costs would merely be put into the Homes Corporation bank account and would 
represent cash on hand) 


In response to your second question regarding the amount of 
short-term promissory notes outstanding as indicated in the Application- 
Declaration dated July 25, 1969, the $1,715,000 figure did not include a 


Mr. Kennedy Linge 
Page Two 
September 11, 1969 


$100,000 promissory note issued July 24, 1969, and reported in Rule 
2h letter dated July 25, 1969. ‘The figure does include, however, a 
$245,000 promissory note issued July 10, 1969, which was inadvertently 
not reported by a Rule 24 letter. This. error has been corrected as 
indicated by the attached copies of letters regarding this matter. 


We are also enclosing current financial statements for 
Michigan Consolidated Gas Company, Michigan Consolidated Homes 
Corporation and a consolidated financial statement for American Natural 
Gas Company and its subsidiaries and request that you consider said 
statements es an amendment to the above-referenced Application- 
Declaration File Number. 


I trust that this information will assist you in the processing 
of our Application-Declaration, and I will be happy to answer any further 
guestions you may have. 


Ve truly yours, 


ana) (Cantar? 


Daniel F. Curran 
Secretary 
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MICHIGAN CONSOLIDATED HOMES CORPORATION 


\ 
ONE WOODWARD AVENUE + DETROIT, MICHIGAN 48226 


October 30, 1969 


Mr. Aaron Levy 

Associate Director 

Division of Corporation Regulation 

of the Securities and Exchange Commission 

500 North Capitol Street, N. W. 

Washington, D. C. 20549 

Re: Amendment No. 1 to Form U-1 
Application-Declaration of 
Michigan Consolidated Gas 
Company and Michigan Consolidated 


Homes Corporation (File No. 70-4778) 


Dear Mr. Levy: 


In response to your request for information on our current 
and proposed housing developments, the following table is provided: 


Anticipated Construction 
No. of Current Anticipated Anticipated | Maximum Notes outstandin 
Project Units Status Total Cost Mo e | Bquity at 10-15-69 


Elmwood II- 95% Complete- 
Parcel 9 130 Mortgage 
Closing 
Scheduled for 
November $2,340,000 


Inkster 50% Complete $2,680,000 


Elmwood I Working 
Senior drawings in 
Citizens Process $2,891,111 


$7,911,111 


Mr. Aaron Levy 
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In addition to the above-listed projects, we are currently 
holding discussions with the City of Detroit and other communities 
about the possibility of additional housing developments for low 
and moderate income families. 


As indicated in our original Application-Declaration in 
this matter (70-4648), if our pilot project in Elmwood II proved 
successful, it was contemplated that Homes would propose to construct 
similar projects in the future on an annual basis; possibly 500 units 
per year. While our plans are subject to change, it now appears that 
achieving this goal might be possible. 


As indicated in the above table, the anticipated total cost 
of projects under construction in 1969 will be approximately $8,000,000 
while the maximum anticipated equity investment required is about 10% 
of this figure or approximately $800,000. 


If 500 units were started during 1970 at an average cost of 
about $20,000 per unit, the total cost of these projects would be 
$10,000,000 while the maximum anticipated equity investment would 
be $1,000,000. 


It is proposed that, as in our pilot project, Michigan 
Consolidated will loan interim construction funds to Homes which at 
the completion of construction of a project would be repaid from 
the proceeds of an FHA insured mortgage for the project. The capital 
cost not covered by the mortgage would become the equity investment 
which Michigan Consolidated would provide through purchase of the 
common stock of Homes. 


The overall effect on the consolidated capitalization of 
Michigan Consolidated of the three projects listed in the above 
table would be minimal. ‘The following table indicates the capitalization 
and surplus of Michigan Consolidated as of December 31, 1968, per 
books and pro-forma, giving effect to FHA insured mortgage loans 
and sale of Homes common stock to Michigan Consolidated. 
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(000) 
Per Books 


Amount 
Long-term Debt $266,670 
Short-term Debt 10,000 


Total Debt $276,670 


Common Stock Equity $167,038 


Total Capitalization 
and Surplus $443 2708 


The pro forma effect on the American Natural system (Consolidated) is 


also minimal. 


Further, the total cost of the projects listed above represents 
4.7% of the net worth of Michigan Consolidated! at December 31, 1968, and 
only 1.4% of the assets of Michigan Consolidated on the same date. 


When related to the American Natural system net worth and assets 
at December 31, 1968, the total cost of the proposed housing projects 
becomes even more insignificant --- 2.0% and .5% respectively. 


In its brief for its original Application-Declaration in this 
matter (70-4648-1) Michigan Consolidated stated that the effect of 
increased gas sales to the projects constructed by Homes would not be 
significant in themselves. "What is significant is that when others, 
following Homes Corporation's lead join in the| large scale construction 
of housing in the inner-city areas, Michigan Consolidated's utility 
sales and revenue will necessarily benefit" (Brief, P.16). We can 
now report that other sponsors have begun construction of two large 
and very similar housing developments located near our first project 
in Detroit's inner city. One of these developments will have 285 
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a@welling units and the other 482 units. All of these units are for 
low and moderate income families; all will use gas for space heating, 
water heating and cooking. The combined effect, then, of our first 
housing effort will shortly produce total additional gas sales of 
about 111 million cubic feet a year, representing new gas revenue 

of more than $84,000 annually from an area which had previously 

been vacant and unproductive. This is more significant when it is 
considered that since we already had gas mains throughout the area, 
this has been achieved without installation of a costly new distri- 
bution system. 


We trust that the foregoing will satisfactorily answer your 


request and we will be happy to supply any further information which 
you may require. 


Very truly yours, 


Soa Grae! 


Daniel F. Curran 
Secretary 


Project 
Elmwood II- 
Parcel 9 

Inkster 
Elmwood I 


Senior 
Citizens 
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MICHIGAN CONSOLIDATED HOMES CORPORATION 


ONE WOCOWARD AVENUE '° DETROIT, MICHIGAN 48226 


January 28, 1970 


Mr. Aaron Levy 
Associate Director 
Division of Corporation Regulation 
of the Securities and Exchange Commission 
500 North Capitol Street, N. W. 
Washington, D. C. 20549 


Re: Amendment No. 2 to Form U-1 
Application-Declaration: of 
Michigan Consolidated Gas 
Company and Michigan Consolidated 
Homes Corporation (File No. 70-4778) 


Dear Mr. Levy: 

In response to your request for an updating of information on 
our current and proposed housing developments, the following table is 
provided: 


|" Anticipated Construction 
No. of Current Anticipated Anticipated Maximum Notes outstandir.. 


Units Status Total Cost Mortgage | Equity at 1-16-70 


Mortgage 
130 Closed 
12-22-69 $2,216,700 $2,086,700 $130,000 $ 52,167.50 


134 75% Complete 2,680,000 2,412,000 | 268,000 1,475,000.00 


168 10% Complete 2,891,112 2,602,000 289,111 320,000.00 
432 $7,787,811 $7,100,700 © $687,111 $1 847,167.50 
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In addition to the above-listed projects, and as mentioned in 
our letter of October 30, 1969 » we have been holding discussions with 
other communities about the possibilities of constructing additional 
housing developments for low and moderate income families. We can now 
report that tentative approval has been received from three of the 
communities for the construction of low and moderate income housing, 
totaling 535 units. 


In Romilus Township, Michigan, we have acquired an option on a 
17 acre site and have submitted a request for feasibility determination 
to the FHA. This proposal would involve 210 townhouse type units which 
would be an important factor in fulfilling the Township's relocation 
obligations under its urban renewal program. 


In the City of Kentwood, a suburb adjacent to Grand Rapids, we 
have acquired an option on @ 25 acre site which would accommodate 302 
units. It is anticipated that this would be constructed in two stages, 
and a feasibility letter has been received from FHA for the first phase 
which consists of 150 units. ‘this proposal has been welcomed by officials 
in the City of Grand Rapids since almost no housing has been constructed 
recently which is within the reach of low and moderate income families. 


In the City of Muskegon, Michigan, we have received tentative 
approval from the City for the development of a 17.5 acre urban renewal 
site. This proposal involves the construction of 175 townhouse type units 
and it is anticipated that we will shortly file a request for feasibility 
determination with FHA. Here again, we have been welcomed by City officials 
who are anxiously looking forward to our participation in the development 
of their urban renewal area. 


Construction on all of the above-described proposals, it would 
appear, could be begun in 1970 if all necessary approvals are received. 
The total cost of this proposed 1970 construction program would be about 
$20,500,000, while the maximum anticipated equity investment would be 
about $1,050,000. Again, it is proposed that Michigan Consolidated Gas 
Company provide interim construction funds to Homes which would be repaid 
from FHA insured mortgages upon completion of the projects. 
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It can be seen that an annual construction program of about 
500 units per year would involve annual short-term borrowing from 
Michigan Consolidated Gas Company in an approximate amount of 
$10, 000,000. As the projects are completed, of course, about 90% of this 
amount would be converted to 40-year mortgages on the books of Homes 
Corporation. While it would appear that the other 10% of the total cost, 
or about $1,000,000 annually, would be required to be provided by Michigan 
Consolidated as an equity investment, the actual amount of equity would 
probably be substantially less for the following reason. ‘The $10,000,000 
of the total cost includes an element of profit which is allowed by FHA 
to accrue to the builder and as such is a non-cash element of the total 
cost. This profit is netted against the anticipated maximum equity 
investment of 10% of the total cost and thereby reduces the actual equity 
investment required. For example on the first development in Elmwood Park, 
for which the mortgage was recently closed, the equity investment required 
will only be about $130,000 as compared to the anticipated maximum equity 
of $234,000. It is probable therefore that the actual equity investment 
which would be — for a 500 unit per year construction program would 
be around $500,000 


The pro forma effect, therefore, on the Ais Natural System 
(Consolidated) would be an approximate annual increase in long-term debt 
of $9,000,000 or $10,000,000 while there would be no increase in the 
Consolidated common $ tock equity. As indicated in our letter of October 
30, 1969, the pro forma effect to the system is minimal in terms of 
percentage of either net worth or assets of Michigan Consolidated Gas 
Company and even less significant as a percentage of veo net worth or 
assets of the American Natural System. 


As we have indicated in the past, it is our Ae belief that the 
continuance of an annual construction program such as we have previously 
proposed and are now proposing is imperative if the goals pointed out in 
our previous applications, and recognized in the Commission's initial 
Order in this matter, are to be achieved. 
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We trust that the foregoing will satisfactorily answer your 
request and we will be happy to supply any further information which 
you may require. 


Very truly yours, 
SSE eee 
TD BEC: 
Daniel F. Curran 
Secretary 
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MICHIGAN CONSOLIDATED HOMES CORPORATION 


| 
ONE WOODWARD AVENUE «+ DETROIT, MICHIGAN 48226 


March 20, 1970 


Mr. Aaron Levy 

Associate Director 

Division of Corporate Regulation 
Securities and Exchange Commission 
500 North Capitol Street, N. W. 
Washington, D. C. 20549 


Re: Amendment No. 3 to Form U-1 Application- 
Declaration of Michigan Consolidated Gas 
Company (Michigan Consolidated) and Michigan 
Consolidated Homes Corporation (Homes 
Corporation) 

File No. 70-4778 


Dear Mr. Levy: 


In accordance with your recent request, the following information 
is provided: : : 


(1) Financial Statements for Michigan Consolidated - Attached as 
Exhibit A. 


(2) Balance Sheet for Homes Corporation - Attached as Exhibit B. 


(3) Explanation of note outstanding for Elmwood II, Parcel 9 
Project - Although this project has been completed and the 
mortgage closed, a note in the amount of $52,167.50 remains 
outstanding because of an FHA regulation which requires that 
Homes Corporation, as the contractor, deposit an amount 
representing 23% of the face amount of the mortgage, which 
represents a guarantee against latent defects, faulty workman- 
ship, and defective materials. The guarantee is in the form 
of a Letter of Credit from the National Bank of Detroit issued 
to the Mortgagee, the Government National Mortgage Association. 
This amount will be returned to Homes Corporation (and the note 
retired) one year from the date of substantial completion of the 
project. 
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(4) Schedule of notes outstanding for the Inkster and Mid Rise 
Projects - Attached as Exhibit C. 


(5) A tabulation indicating the total cost of the housing 
developments as a percentage of Michigan Consolidated's 
indebtedness and totel capitalization - Attached as 
Exhibit D. 


Estimate of the cost of gas connection for each project - 
The three housing developments built or proposed to be 
puilt have all been constructed on urban renewal land. 
Because of this factor, the cost of gas connection has 
been very minimal because the sites have had gas service 
available to them. ‘The cost of laying service and fuel 
lines is a project construction cost and is paid to 
Michigan Consolidated by Homes Corporation. 


Estimate of revenues to be derived from the sale of gas. 
Elmwood Project - 130 units at $100 per unit = 000. 


Inkster Project - 134 units at $100 per unit $13,400. 

Mid Rise Project - 168 units at $100 per unit = $16,800. 
Following our pilot project other sponsors have begun 
construction of two large and very similar housing develop- 
ments located near our first project in Detroit's inner-city. 
The new gas revenue anticipated from these projects is about 
$84,000 annually. Again, this represents new gas revenue 
which has been achieved with very little cost of gas connection 
since our mains were already available to serve this area. 


Anticipated _management for the projects - It is anticipated 
that, as in our pilot project, Homes Corporation will contract 
with a management firm to manage and operate the project. The 
management firm will be responsible for rent-up and tenant 
rélations, rent collection and maintenance, subject of course 
to supervision by Homes Corporation. 


(9) Current Officers and Directors of Homes Corporation: 
Officers: 


Chairman - Ralph T. McElvenny - President, American Natural 
Gas Company. 


President - Hugh C. Daly - Executive =e President, Michigan 
Consolidated Gas Company. 


Vice President - Ernest L. Brown, Jr., Manager Urban Affairs, 
Michigan Consolidated Gas Company. 


Assistant Vice President - Ronald B. Downie - Economic Analyst, 
Michigan Consolidated Gas Company. 


Vice President, Secretary - Daniel F. Curran - Staff Attorney, 
Michigan Consolidated Gas Company 


Assistent Secretary - William E. Kohr - Manager Labor Relations, 
Michigan Consolidated Gas omen 


Treasurer - C. R. Montgomery - Vice President Finance, Michigan 
Consolidated Gas Company 


Directors: 


Ernest L. Brown, Jr. C. R. Montgomery 
Hugh C. Daly Mrs. Manuel J. Myers 
Wilber H. Mack Arthur R. Seder, Jr. 
Ralph T, McElvenny 


None of the above except Mr. Curran and Mr. Downie spend any 
appreciable time on Homes Corporation affairs or receive any 
salary for work done in connection with Homes. The time spent 
by Mr. Curran and Mr. Downie on Homes Corporation matters is 
billed to Homes at cost by Michigan Consolidated. No 
utilization of the services of American Natural Gas Service 
Company is made. Although this is the current operating 
procedure, a continuing annual construction program will 
probably require in the future that Homes Corporation have 

a@ small full-time staff. 
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(10) Continued Exemption from Rule 45(b)(6) - Under the previous 
order dated March 31, 1969, in File No. 70-4648 applicant's 
request for an exemption from Rule 45(b)(6) was granted so 
that the entire tax loss of Homes Corporation could be 
allocated to Michigan Consolidated. It is requested that 
such exemption apply equally with regard to any transactions 
which may be authorized in the instant Application-Declaration. 


I trust that the foregoing will satisfactorily answer your 


request, and’ we will be happy to supply any further information which 
you may require. 


Very truly yours, 


Daniel F. Curran 
Vice President, Secretary 


” ARTHUR R. SEDER, JR. GENERAL SEEN AMERICAN NATURAL GAS SERVICE COMPAN 


January 28, 1970 


Mr. Orval L. DuBois, Secretary 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D. C. 20549 


Dear Mr. DuBois: 


Re: Michigan Consolidated Gas Company and 
Michigan Consolidated Homes Corporation 
File No. 70-4778) 


The above-entitled matter involves the Application-Declara- 
tion of Michigan Consolidated Gas Company (Consolidated) and Michigan 
Consolidated Homes Corporation (Homes) for authority under the Public 
Utility Holding Company Act of 1935 to issue and acquire securities re- 
quired by Homes to finance the construction of additional low and 
moderate income housing projects under Section 236 of the National 
Housing Act. The initial issuance of securities fori t!.is purpose was 
approved by the Commission by opinion and order of March 31, 1969, in 
File No. 70-4648. : 


We understand that a notice has been or will shortly be 
issued in this matter and that, while the Division of Corporate Regu- 
lation will not request that a hearing be held, the Division feels that 
the matter must again be considered by the Commission in view of the 
changes in the membership of the Commission since the opinion and order 
of March 31, 1969, and the division of opinion reflected in that opinion 
and order. Be 


This is to advise you that the applicants are willing to have 
‘the matter considered by the Commission on the basis of the briefs, 
arguments and filings previously submitted in File No. 70-4648. However, 
we wish to add the following comment: 


We recognize that the construction of low and moderate income 
housing projects by utility companies subject to the Holding Company Act 
presented novel questions under that Act. The difference of opinion 
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among the members of the Commission is itself evidence of the difficulty 
and importance of the question. 


We earnestly submit, however, that having decided the matter 
after full consideration, including briefs from the applicants and the 
‘Division of Corporate Regulation, the Commission should not now even 
entertain the possibility of reversing its position. Sound administra- 
tion of the Act requires continuity of interpretation. And this is 
particularly important here, where plans and commitments have been made 
on the strength of the Commission's decision of March 31, 1969. 


Not only has Michigan Consolidated Homes Corporation itself 
undertaken a program of additional low and moderate income housing 
projects, but its example--and this Commission's decision--have been 
used to stimlate other private groups to undertake similar programs 
both lecally and nationally. 


In Detroit, following Homes Corporation's pioneering project 
in the Inner City, other sponsors have undertaken two similar projects, 
one having 285 and the other 482 dwelling units. . . 


Nationally, Homes Corporation has participated in a series of 
housing seminars jointly sponsored by the American Gas Association and 
the Department of Housing and Urban Development which were designed to 
encourage other utilities to help solve the housing problems in their 
own service areas. Homes Corporation has also participated with HUD in 
supplying needed information to others contemplating entering the hous- 
ing field and has worked closely with the Michigan State Housing 
Authority in an attempt to obtain needed legislation to assist the State 
of Michigan in'solving its housing needs. In short, Michigan Consolidated 
has continued to show the awareness and responsibility that the Commis- 
sion pointed up in its opinion approving in concept its participation in 
low and moderate income housing. 


The need for housing on a national scale is no less urgent 
today than at the time of our original Application. President Nixon in 
his State of the Union message indicated that “The decline in housing 
production must and will be stopped. The private sector and all levels 
of government must take the steps necessary to assure that the nation's 
housing needs are more fully met now." The policy of the Federal Govern- 
ment clearly supports the efforts of companies like Michigan Consolidated 
to meet these needs. 
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We respectfully urge, therefore, that this Commission adhere 
to its decision of March 31, 1969, and that an order approving the pend- 
ing Application-Declaration be issued as promptly as possible. 


Very truly yours, 


Getta. f, Jets, 


ONE WOOOWARDO AVENUE - DETROIT, MICHIGAN 46274 


A 
S 


ARTHUR R. SEDER, JR. GENERAL COUNSEL AMERICAN NATURAL GAS SERVICE COMPANY 
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February 2, 1970 


Mr. Aaron Levy 

Associate Director 

Division of Corporate Regulation 
Securities and Exchange Commission 
500 North Capitol Street, N W. 
Washington, D. C. 20549 


Dear Mr. Levy: 


Re: Michigan Consolidated Gas Company and 
Michigan Consolidated Homes Corporation 
File No. 70-4778 


This has reference to the letter dated January 28, 1970 from 
Daniel F. Curran, Secretary of Michigan Consolidated Homes Corporation 
{Homes Corporation) to the Securities and Exchange Commission with 
respect to the issuance of promissory notes by Homes Corporation to 
Michigan Consolidated Gas Company (Consolidated). We respectfully re- 
quest that the following matters be considered in connection with the 
subject matter of that letter. 


First, as Mr. Curran states, it is the opinion of Homes Corpor- 
ation and its counsel that the issuance of notes by Homes Corporation 
to Consolidated was within the authority granted by the Commission's . 
opinion and order of March 31, 1969 in File No. 70-4648, inasmuch as the 
total amount of notes outstanding at any one time was within the maximum 
of $3,000,000 iauthorized by the Commission's order and did not exceed the 
time limit of 18 months prescribed therein. 


However, recognizing that the scope of the Commission's auth- 
orization is subject to differing interpretations, we respectfully 
request that any new authority granted to Homes Corporation in File No. 
70-4778 (which requests authority to issue up to $6,000,000 in 18-month 
notes and an additional 5,000 shares of $100 par value common stock) 
should include authorization of any promissory notes issued by Homes 
Corporation to Consolidated in excess of $3,000,000 in total. In this 
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connection we represent to the Commission that, upon issuance of the 
order requested in File No. 70-4778, all notes previously issued will 
be canceled, and that the only notes that will thereafter be outstand- 
SA be those issued pursuant to the authority granted in File No. 
70-4778. . ! 


We also wish to advise the Commission that Consolidated has in 
no way profited from the loans to Homes Corporation referred to above. 
Such loans are all made at the effective rate of interest paid concur- 
rently by Consolidated on short-term notes issued under lines of credit 
with banks. Consolidated has at all times here material been a sub- 
stantial borrower from banks, and the notes issued by Homes Corporation 
to Consolidated have at all times been at the prime rate, which Consoli- 
dated in turn pays to the banks for its borrowings. | 

We request that this letter be made a part of the file relating 
to the Application-Declaration in File No. 70-4778. — 


Very truly yours, 


(irk f biden op 
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(Holding Company Act Release No. 126631) ADMINISTRATIVE PROCEEDING 
FILE NO. 3-2111 


UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANGE COMMISSION 
Harch 9, 1970 


ee 


In the Matter of 


NOTICE OF PROPCSED ACQUI- 
SITION OF CAPITAL STCCK AND 
NOTES OF A NONUTILITY SUB- 
SIDIARY COMPANY BY A SUB- 
SIDIARY COMPANY OF A 
REGISTERED HOLDING COMPALY 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOES CORPORATION 
One Woodward Avenue 
Detroit, Michigan 48226 


ee oe 08 oe 08 te 


(70-4778) 
ity Holding Comoany Act of 1935)_ 


NOTICE IS HERESY GIVEN that Michigan Consolidated Gas Company ("Michigan 
Consolidated”), 2 public-utility subsidiary company of American Natural Ges 
Company, 2 registered holding company, and its wholly-owned subsidiary com- 
peny, Michigan Consolidated Homes Corporation ("Homes"), a nonutility company, 
have filed an application-declaration and amendments thereto with this Com- 
mission pursvant to the Public Utility Holding Company Act of 1935 ("Act"), 
designating Sections €, 7, 9; 10 and 12 and Rules 43 and 45 promulgated 
thereunder as applicable to the proposeé transactions. These transactions 
relate to the financing of two housing projects for low and moderate income 
families. All interested persons are referred to the amended application- 
declaretion, on file at the office of the Commission, for a statement of the 
transactions therein proposed which are summarized below. 


Michigan Consolidated distributes and sells natural gas at retail ia 
various cities and tows in the State of Michigan, including the City of 
Detroit. As of March 31, 1969, Michigan Consolidated hod operating revenues 
of $269,608,009 and net plant of $478,895,000. Homes, a Delaware corporation, 
4s a “limited dividend" corporation 2s defined in the National Housing Act, 
and as such is subject to the regulations issued by the Federal Housing 
Administration ("FHA"), Homes was orgenized for the ourpese cf constructins, 
owning and operating low and moderate income housing projects under the 
National Housing Act. 


Homes has virtually completed 2 pilot housing project consisting of 
130 units in the inner-city area of Detroit, the financing of which was 
authorized by the Commission on March 31, 1969 (Holding Company Act Release 
No. 16331). Under that order Homes was authorized to issue, and Michigan 
Consolidated was permitted to acquire, up to 5,000 shares of its $100 per 
value common stock end up to $3,000,000 of short-tezm notes which would 
mature not later then 18 months from the first borrowing. 
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Homes hes executed a 40-year mortgage on this housing project to the 
Federal National Mortgage Association in the principal amount of $2,086,000, 
and applied $1,900,000 to retire a like amount of notes which it hed issued 
to Michigan Consolidated for construction funds. As of January 16, 1970, 
Homes also had outstanding 1,000 shares of common stock, having an aggre- 
gate par value of $100,000, and about $1,847,000 in’notes, all held by 
Michigan Consolidated, of which about $52,000 represented the balance of 
outstending notes Homes had issued in connection with the pilot project. 

| 


Michigan Consolidated and Homes now propose to construct two addi- 
tional projects within Michigan Consolidated’s service area, pursuant to 
Section 236 of the National Housing Act, as amended by the Housing and 
Urban Development Act of 1968. The first (Inkster project) involves 134 
units for low and moderate income families on a nine-acre urban reneval 
site in Inkster, Michigan, a2 suburb of Detroit, at an estimated cost of 
$2,680,000. The second project is for an apertment development of 168 
units for elderiy and handicapped persons of low and moderate income on a 
five-acre urban renewal site in Detroit known as the Elmwood Park Rehabili- 
tation Project No. 1 (Elmwood project), at an estimated cost of about 
$2,891,000. These two projects, 2s disevssed below, are presently under 
construction and funds for that purpose have been advanced on notes issued 
by Homes to Michigan Consolidated. When these projects are completed, all 
outstanding notes will be refunded by a 40-year FHA insured mortgage up to 
90% of the cost, which includes an allowance for a builder's profit; the - 
balance by common stock of Homes to be acquired by Michigan Consolidated. 


Homes proposes from time to time to issue and sell to Michigan 

Consolidated 5,000 shares of its common stock at the par value thereof, 

in addition to the 5,000 shares heretofore authorized by the Commission, 

in order to provide equity capital for the two projects now proposed and othezs 

contemplated for the next several years, and for working capital and organi- 

zational expenses. Homes also proposes to issue, and Michigan Consolidated 

proposes to acquire, up to $6,000,000 in short-term notes to provide for 

construction and other expenses for the Inkster and Elmwood projects, such 

notes to be repaid by Homes out of the proceeds of the mortgage loans when 

these projects are completed. These notes will mature 18 months from the 

date of the first borrowing, may de prepaid at any time without penalty, 

and will bear interest at the same rate p2id by tMichigan Conselidated from 
in the absence of any such loans, at 


16, 1970 and to 
$1,475,000 in 

notes. The Elmwood project was 10% completed on tha 
by advances cf $320,000 from Michigan Consolidated, for which Homes issued 
notes for that amount to Michigan Consolidated. ‘Applicants-Declarants 
state that the prior order of March 31, 1969 had authorized Homes to issue 
up to $3,000,000 in notes; and that, when $1,900,000 in notes issued in 
connection with the pilot project were retired, Homes was free to reissue 
notes, with maturities of 18 months from the date of the first borrowing, 
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fot additional projects which Homes had indicated it might undertake if the 
pilot project was successful. Applicants-Declarants further state that, if 
interim financing of the Inkster and Elmwood projects had not been authorized 
by the prior order of the Commission and if the pending epplication-declara- 
tion is approved and granted, all notes previously issued will be canceled 
and all notes hereafter outstanding will be issued purstant to the authority 
now sought.’ They also state in this connection that Michigan Consolidated 
has in no way profited from the loans to Homes, since the notes issue¢ by 
Homes have at all times been at the prime rate which Michigan Consolidated 
has been paying to banks for borrowings to meet its own needs and those of 
Homes. . 


The Division of Corporate Regulation advises that the record in this 
proceeding can be completed without a formal hearing and that the Applicants- 
Declarants have agreed to file additional information and documents as re-~ 
quested by the Division. The Applicanits-Declarants request that, when the 
record is thus completed, the pending proposals may be considered on the 
briefs filed in the prior proceeding (No. 70-4648), if no hearing is re- 
quested by aay interested person. 


The amended application-declaration states that no approval or con- 
sent of any regulatory body, other than this Commission, is necessary for 
the proposed transactions. Fees and expenses to be incurred by Michigan 
Consolidated and Homes in connection with the proposed transactions are 
estimated at $1,000, including legal fees of $500. 


NOTICE IS FURTHER GIVEN that any interested person may, not later 
than March 25, 1970, request in writing that a hearing be held on such 
matter, stating the nature of his interest, the reasons for such request, 
and the issues of fact or law raised by said application-declaration which 
he desires to controvert; or he may-request that he be notified if the Con- 
mission should order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange Commission, Washington, D.C. 
20549. A copy of such request should be served personally or by mail (air 
mail if the person being served is located more than 500 miles from the 
point of mailing) upon the Applicants-Declarants at the above-stated 
address, and proof sf service (by affidavit or, in the case of an attorney 
at law, ky certificete) should be filed with the request. At any time after 
said date, the application-declaration, as filed or as it may be amended, 
may be granted ard permitted to become effective as provided in Rule 23 of 
the General Rules and Regulations promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in Rules 20(a) and 100 there- 
of or take such other action as <t may deem appropriate. Persons who request 
a hearing or advice as to whether a hearing is ordered will receive notice of 
further developments in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


By the Commission. Esealefe XL) LZ ‘ 


Orval L. DuBois 
Secretary 


ONE WOQOWARD AVENUE - DETROIT. MICHIGAN #6225 
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ARTHUR R. SEDER. JR. GENERAL COUNSEL AMERICAN NATURAL GAS SERVICE COMPAN 


March 20, 1970 


Mr. Aaron Levy 

Associate Director 

Division of Corporate Regulation 
Securities and Exchange Commission 
500 North Capitol Street, N.W. 
Washington, D. C. 


Dear Mr. Levy: 


Re: Michigan Consolidated Gas Company and 
Michigan Consolidated Homes Corporation 


(File No. 70-4778) 


This has reference to my letter to you dated February 2, 1970, 
supplementing Mr. Curran's letter of January 28, 1970, and provides the 
supplemental information which you have requested. 


A schedule of Michigan Consolidated Homes Corporation's 
(Homes Corporation) currently outstanding notes and’ the total interest 
charges accrued thereon is contained in Schedule I attached hereto. As 
this Schedule indicates, the total notes currently outstanding amount 
to $2,265,000, and the accrued interest as of February 28, 1970, amounts 
to $49,249. As I indicated in my February 2, 1970 letter, these notes 
bear the rate of interest paid concurrently by Michigan Consolidated 
Gas Company (Michigan Consolidated) on short-term notes issued under 
lines of credit with banks, which have at all times) been at the prime 
rate. Throughout the period the loans to Homes Corporation have been 
outstanding for the Inkster and mid-rise projects, Michigan Consolidated 
has been a substantial borrower from banks. Schedule II attached hereto 
shows the monthly balance of such borrowings. 


Because Homes Corporation is able to borrow construction funds 
from Michigan Consolidated at the prime rate, it has the advantage of 
obtaining construction financing at a lower rate than is currently avail- 
able on conventional construction loans. Such construction loans are 
currently being made at a 12 percent interest rate by market rate lenders. 


AFFILIATE OF - MICHIGAN CONSOLIOATED GAS COMPANY - WISCONSIN GAS COMPANY 
MICHIGAN WISCONSIN PIPE LINE COMPANY + CENTRAL INDIANA GAS COMPANY INC 


=—33— 


Mr. Aaron Levy 


Page 2 
March 20, 1970 


Notwithstanding the issues raised by the Commission's Notice 
of March 9, 1970, in this matter (H.C. Release No. 16631), applicants 
reaffirm that they are willing to (i) waive a recommended decision by 
a hearing officer, (ii) waive a recommended decision by any other 
officers of the Commission, (iii) consent that the Division of Corpor- 
ate Regulation may assist in the preparation of the Commission's 
decision, and (iv) waive a 30-day waiting period between the issuance 
of the Commission's order and the date on which it is to become effec- 
tive and request that the order become effective upon issuance. We 
also reaffirm our position that applicants are willing to have this 
matter considered by the Commission on the basis of the briefs, 
arguments and filings previously submitted in File No. 70-4648. 


We respectfully request that this letter be made a part of 
the file relating to the Application-Declaration No. 70-4778. 


Very truly yours, 


(than f dade 
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MICHIGAN CONSOLIDATED GAS COMPANY 
SCHEDULE OF OUTSTANDING 
CONSTRUCTION NOTES 


July 31, 1969 
August 31, 1969 
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December 31, 1969 


January 31, 1970 


February 28, 1970 


Schedule II 


Pile No. 7o-#6V3-/ 
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SECURITIES AND EXCHANGE COMMISSION 


WASHINGTON, D. C. 20549 


APPLICATION OR DECLARATION 
UNDER 


THE PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Michigan Consolidated Gas Company | 
Michigan Consolidated Homes Corporation 
One Woodward Aveme ' 


Detroit, Michigan 48226 
(Names of companies filing this statement and 


address of principal executive office) | 


American Natural Gas C 
(Name of top registered holding company 


parent of each applicant or declarant) 


Hugh C. Daly, Executive Vice President 
Michigan Consolidated Gas Company 
One Woodward Avenue 


Detroit, Michigan 48226 
(Neme and address of agent for service) 


It is respectfully requested that a copy of all 
communications relating to this filing be sent to: 


Robert L. Lanham, Vice President | 

American Natural Gas Service Company: 

One Woodward Avemue ! 
Detroit, Michigan 48226 


Harlowe E. Bowes 
Sidley & Austin 
11 South LaSalle Street 
Chicago, Illinois 60603 
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Item 1. Description of Proposed Transaction. 


(a) Furnish a reasonably detailed and precise description of the 
proposed transaction, including a statement of the reasons why it is 
desired to consummate the transaction and the anticipated effect thereof. 
If the transaction is part of a general program, describe the program 
and its relation to the proposed transaction. 


1. The Nature of the Proposal. 


Michigan Consolidated Gas Company (Michigan Consolidated) is a 
wholly-owned subsidiary of American Natural Gas Company, a registered 
holding company under the Public Utility Holding Company Act of 1935. 
Michigan Consolidated distributes and sells natural gas at retail in 
various cities and towns in the State of Michigan, including the City 
of Detroit. 


Michigan Consolidated Homes Corporation (Homes) was recently organized 
under the laws of the State of Delaware for the purpose of constructing, 
owning and operating low and moderate income housing projects under Section 
221(a)(3) of the National Housing Act, as amended. Homes will be a "limited 
G@ividend" corporation, as that term is defined in the National Housing Act, 
and will be subject to the regulations issued by the Federal Housing Admin- 
istration (F.H.A.) under that Act. It is proposed that Homes will be a 
wholly-owned subsidiary of Michigan Consolidated and a "Subsidiary company 
of the American Natural system. Homes presently has no securities out- 
standing and no paid-in capital and has transacted no business. 


The Federal government has sought to encourage private industry to 
undertake housing projects for low and moderate income families and per- 
sons displaced because of slum clearance programs. Under Section 221(d)(3) 
of the National Housing Act, as amended, the F.H.A. is authorized to issue 
commitments for 40-year mortgage loans at an interest rate of 3% per anmm 
to sponsors of low and moderate income housing projects which meet various 
qualifications. One qualified type of sponsor is the "limited dividend" 
corporation, whose dividends are limited to 6% perannumon its equity 
investment; in the project. Maximum rentals for housing units are fixed 
by the F.H.A., which must also pass on the economic feasibility of the 
project before a mortgage loan commitment is issued. 


While! a considerable amount of inner-city land has been cleared in 
the City of Detroit and is ready for development, relatively few low and 
moderate income housing units have been constructed. Much of the land 
stands vacant, while other parcels have been developed as luxury or semi- 
luxury dwelling units. In addition, thousands of homes and apartments 
in the inner-city area are in a dilapidated, barely-habitable condition 
and must promptiy be replaced by decent, modern low rental housing. 


Michigan Consolidated has a direct, immediate interest in insuring 
that such housing units are constructed at the earliest possible time. 
Nearly 75% of Michigan Consolidated's total sales and revenues are from 
its Detroit District. However, over the past ten years Michigan Consol- 
idated has actually suffered a decline in customers in the City of Detroit, 
and particularly in the inner-city area. If this decline is to be stemmed, 
and if commerce and industry--also large gas customers of Michigan Consol- 
idated--are to remain and expani in Detroit, modern, decent low cost housing 
must be made available in large volume. 


In order to provide a prompt start toward the objective of providing 
such housing, Michigan Consolidated desires to participate through Homes, 
in the construction of low and moderate income housing projects under 
Section 221(d)(3). As a pilot project, Homes will construct approximately 
125 housing units on a 6.5 acre parcel in the Detroit inner-city area. 

The Detroit Housing Commission, which cleared and now owns the parcel, 
has tentatively committed it to Homes, assuming all necessary regulatory 
authorizations can be obtained. The total cost of the project will be 
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approximately $2,500,000, of which approximately 90% will be covered by 
a mortgage loan from the Federal National Mortgage Association (FNMA) 
upon completion of construction. ‘ 


While it is anticipated that Homes will initially own and operate 
the project, Homes will, after a period of time, undertake to sell the 
housing units to persons or organizatior: which qualify as purchasers 
under F.H.A. regulations. The sale of the project is subjsect to F.H.A. 
approval so long as the F.H.A.-approved mortgage 17an is outstanding. 


2. The Securities to be Issued. 


Accordingly, Michigan Ccnsolidated requests authority to acquire, 
and Homes requests authority to issue, up to 5,000 shares of the $100 par 
value common stock of Homes at the par value thereof to provide the equity 
capital required by the project, including organizational expenses and 
working capital during the development stages of the project. 


Copies of the Certificate of Incorporaticn and By-Laws of Homes are 
attached hereto as Exhibits A-1 and A-2 respectively. A copy of the form 
of certificate for the $100 par value common stock of Eomes is attached 
hereto as Exhibit A-3. 


* | 

In addition to the common stock, Michigan Consolidated requests 
authority to loan up to $3,000,000 to Homes upon the latter's short-term 
promissory notes to provide construction funds for the! project and other 
expenses, which will be repaid by Homes from the proceeds of the FNMA 
mortgage loan upon completion cf construction. The notes will bear in- 
terest at the same rate paid by Michigan Consolidated from time to time 
for short-term loans or, in the absence of any such loans, at the prime 
rate of National Bank of Detroit, Detroit, Michigan. ‘The notes will be 
issued from time to time as funis are required by Homes, will mature 18 
months from the date sf first borrowing, and may be prepaid at any time 
without penalty. A letter evidencing the loan commitment and the form 
of promissory notes are attached hereto as Exhibits a and A-5, 
respectively. 


Exception to Rule 45(b}(6). 


Because Homes will take accelerated depreciation for Federal income 
tax purposes on depreciabie property and will have substantial interest 
payments which are deductible expenses for tax purposes, it is anticipated 
that Homes will have tax lcsses on the project each year during the period 
it owns the property. This will have the effect of reducing the effective 
tax rate of all companies incluied in the American Natural system's con- 
solidated Federal income tax returns, and under the Commission's Rule us 
(b)(6) this reduction in taxes would be apportioned pro rata among the 
various profit companies included in the consolidated return. 


In view of the fact that Homes wili be a subsidiary of Michigan 
Consolidated, which will provide the capital and assume the risks of the 
housing project, and because Eomes will be an “other business" directly 
related to the gas utility business conducted by Michigan Consolidated, 
it is entirely appropriate that the entire tax loss of) Homes be allocated 
to Michigan Consoiidated. The form cf amendment providing for this treat- 
ment of the tax losses of Homes is attached hereto as Exhibit G. 


(>) Describe briefly, and where practicable state the approximate 
amount of, any material interest in the proposed transaction, direct or 
indirect, of any asscciate company or affiliate of tne | applicant or declar- 
ant or any affiliate of any such associate company. 


None, except as set forth in Item i(a) abcve. 
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{c) If the proposed transaction involves the acquisition of secur- 
ities not issued by a registered holding company or 2 subsidiary thereof, 
describe briefly the business and property, present or proposed, of the 
issuer of such securities. 


Ste Item 1(a) above. 


(a) ‘If the proposed transaction involves the acquisition or dispo- 
sition of assets, describe briefiy such assets, setting forth original 
cost, vendor's book cost {including the basis of determination) and 
applicable valuation and qualifying reserves. 


Inapplicable. 
Item 2. Fees, Commissions and enses. 


(a) | State (1) the fees, commissions and expenses paid or incurred, 
or to be paid or incurred, directly or indirectly, in connection with the 
proposed transaction by the applicant or declarant or any associate company 
thereof, and (2) if the proposed transaction involves the sale of securities 
at competitive bidding, the fees and expenses to be paid to counsel selected 
by applicant or declarant to act for the successfui bidder. 


A tabulation of fees and expenses expected to be incurred in connection 
with the proposed transaction is set forth below: 


Legal fees $ 500 
Miscellaneous, including 
American Natural Gas Service Company 500 


$2,000 


The above figures are estimates and based on the assumption that reg- 
ulatory authorization will be granted without the necessity for hearings. 


(b) | If any person to whom fees or commissicns have been or are to be 
paid in ccennection with the proposed transaction is an associate company 
or an affiliate of the applicant or declarant, or is an affiliate of any 
associate company, set forth the facts with respect thereto. 


Mr. Arthur R. Seder, Jr., a partner in the law firm of Sidley & Austin, 
is a director and General Counsel of American Natural, is also a director 
of Michigan Consolidated and other subsidiaries of American Natural. Mr. 
Seder also served as an incorporator and is a member of the first board of 
directors and secretary of Homes. 


Item 3. Applicable Statutory Provisions. 


(a) State the sections of the Act and the rules thereunder believed 
to be applicable to the proposed transaction. If any section or rule would 
be applicable in the absence of a specific exemption, state the basis of 
such exemption. 


Sections 6, 7, 9, 10 and 12 and Rules 43 and 45 are or may be appli- 
cable to the issuance of common stock and promissory notes by Homes and 
the acquisition of such securities by Michigan Consolidated. The issuance 
and sale of such securities are soleiy for the purpose of financing the 
business of Homes; see answer t> Item 1(a). Applicants know of no basis 
for any adverse findings unier Section 7 or 10 of the Act. Ruie 45(b)(6) 
is applicable to the request for an exception to the provisions thereof. 


The issue of the common stock and notes is exempt from the competitive 
bidding requirements of Rule 50 by the provisions of sub-paragraph (a)(3) 
thereunder. 
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To the extent that the transaction which is the subject matter of 
this statement is considered by the Commission to require authorization, 
approval or exemption under any section of the Act or: provision of the 
rules and regulations other than those specifically referred to herein, 
request for such authorization, approval or exemption is hereby made. 


(o) If any applicant is not a registered holding company or a sub- 
sidiary thereof, state the name of each public utility company of which 
it is an affiliate, or of which it will become an affiliate as a result 
of the proposed transaction, and the reasons why it is or will become 
such an affiliate. 

Homes is not presently a registered holding company or a subs idiary 
thereof but will become a subsidiary of Michigan Consolidated, and thereby 
a "Subsidiary company" of American Natural under Section 2(a)(8) of the 
Act, upon consummation of the proposed transactions. 


Item 4. Regulatory Approval. 


(a) State the nature and extent of the jurisdiction of any State 
commission or any Federal commission (other than the Securities and 
Exchange Commission) over the proposed transaction. 


In the opinion of counsel no approval or consent of any regulatory 
body other than the Securities and Exchange Commission is necessary for 
the consummation of the proposed transaction. An opinion of counsel with 
respect to such matters constitutes Exhibit F hereto. ; 


(0) Deseribe the action taken or proposed to be itaken before any 
commission named in answer to paragraph (a) of this item in connection 
with the proposed transaction. H 


Inapplicable. 


Item 5. Procedure. 


(a) State the date when Commission action is requested. If the 
date is less than 40 days from the date of the original filing, set forth 
the reasons for acceleration. 


It is requested that the Commission enter an appropriate order re- 
sponsive to this Application-Declaration as soon as possible. It is most 
important that construction of the proposed project should commence at 
the earliest practicable date, which requires considerable lead time in 
view of F.H.A. requirements and the regulations of the Detroit Housing 
Commission and Plan Commission. Expedition of this Application-Declar- 
ation is therefore respectfully requested. It is requested that the 
order be entered pursuant to Rule 23 and without a hearing. 


(>) State (i) whether there should be a recommended decision by a 
hearing officer, (ii) whether there should be a recommended decision by 
any other responsible officer of the Commission, (iii) /whether the Divi- 
sion of Corporate Regulation may assist in the preparation of the Com- 
mission's decision, and (iv) whether there should be @ | 30-day waiting 
period between the issuance of the Commission's order and the date on 
which it is to become effective. 


Applicants hereby (i) waive a recommended decision by a hearing 
officer, (ii) waive a recommended decision by any other responsible 
officer of the Commission, (iii) consent that the Division of Corporate 
Regulation may assist in the preparation of the Commission's decision, 
and (iv) waive a 30-day waiting period between the issuance of the 
Commission's order and the date on which it is to become effective and 
request that the order become cffcctive upon issuance. ' 


ahi 


Item 6. Exhibits and Financial Statements. 
(a) List of exhibits filed as a part of this statement: 
Certificate of Incorporation of Homes. 
By-Laws of .Homes- 
Form of Stock Certificate of Homes. 


Copy of letter establishing line of credit between 
Homes and Michigan Consolidated. 


Form of note to be issued by Homes. 


Included in Exhibit A-4. 


Opinion of Counsel. 


Form of amendment to agreement apportioning liability 
under consolidated Federal income tax returns of 
American Natural Gas Company effiliated group. 


(>) List of financial statements filed as a part of this statement. 
The transactions here proposed will not have any material effect upon 


Michigan Consolidated or American Natural, and accordingly no financial 
statements are deemed necessary. 


SIGNATURES 


Pursuant to the requirements of the Public Utility Holding Company 
Act of 1935, the undersigned companies have duly caused this statement 
to be signed on their behalf by the undersigned thereunto duly authorized. 


MICHIGAN CONSOLIDATED GAS COMPANY 


Dated: June 21, 1968 By. s/ Hugh C. Dal 
Hugh C. Daly, Executive Vice President 


MICHIGAN CONSOLIDATED HOMES CORPORATION 


Dated: June 21, 1968 By. 's/ Arthur R. Seder, Jr. 
Arthur R. Seder, Jr., Secretary 


EXHIBIT A-4 
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MICHIGAN CONSOLIDATED GAS COMPANY 


ONE WOODWARD AVENUE - DETROIT, MICHIGAN 48226 


Michigan Consolidated Homes Corporation 
One Woodward Avenue 
Detroit, Michigan 48226 


Gentlemen: 


In accordance with our conversations, please be advised 
that we will loan your company up to $3,000,000 on notes to be 
issued from time to time and maturing eighteen (18) months from 
the date of first borrowing hereunder. Interest on the notes is to 
be computed on a bond interest basis and is to be at the effective 
rate of interest paid concurrently by Michigan Consolidated Gas 
Company on short-term notes issued under lines of credit with banks 
or, in the absence of any such notes, at the prime rate in effect 
at National Bank of Detroit. 


Notes issued under this letter of commitment may be 
prepaid at any time without penalty. 


Very truly yours, 


MICHIGAN CONSOLIDATED GAS COMPANY 


PROMISSORY _NOTE 


Detroit, Michigan 
, 196_- 


On or before , 196_, for value! received, Michigan 
Consolidated Homes Corporation, a Delaware corporation, hereby promises to 
pay to the order of Michigan Consolidated Gas Company, at its principal of- 
fice in the City of Detroit, Michigan, in lawful money: of the United States 
of America, Dollars ($ ), with interest thereon, 
computed on a bond interest basis, from the date hereof at the effective 
rate of interest paid concurrently by Michigan Consolidated Gas Company 
from time to time on short-term notes issued under lines of credit with 
banks or, in the absence of any such notes, at the prime rate in effect 
at National Bank of Detroit, until maturity, whether by prepayment or 
otherwise. 


This note evidences a borrowing under and is entitled to the 
benefits of a letter of commitment dated June 20, 1968, addressed to the 
undersigned providing for a loan commitment of $3,000,000. 


MICHIGAN CONSOLIDATED HOMES CORPORATION 


By. 


Treasurer 


(114) 


MEMORANDUM TO THE STAFF OF THE 
SECURITIES AND EXCHANGE COMMISSION 


Participation of Michigan Consolidated 


Gas Company in Ownership of Michigan 
Consolidated Homes Corporation 


Preliminary Statement 


Michigan Consolidated Gas Company (Michigan Consolidated) and Mich- 
igan Consolidated Homes Corporation (Homes) are filing concurrently herewith 
an Application-Declaration (Form U-1) seeking authority for Michigan Consoli- 


dated to acquire the common stock of Homes, which would thereupon become @ 


"Subsidiary company” of American Natural Gas Company (American Natural). 


The purpose of this memorandum is to explain in detail the reasons for the 
proposal and its functional relationship to the gas utility business of 


Michigan Consolidated and to the authorizations requested. 


I. The Project 

Homes was recently incorporated in Delaware under a form of Certifi- 
cate of Incorporation (Exhibit A-1 to Form U-1) appropriate under F.H.A. 
regulations for so-called "limited dividend housing corporations," which are 
companies qualified to construct and operate housing projects under Section 
221(a)}(3) of the National Housing Act, as amended. 

Upon the issuance of requisite authorizations by this Commission, 
Michigan Consolidated will invest up to $500,000 in the common stock of 
Homes. Homes will then be in a position to file the necessary applications, 
prepare the necessary plans and execute the necessary documents to process 


through the F.H.A. and other governmental agencies its proposal to construct 
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a Section 221(d)(3) low and moderate income housing project (the Project). 

It is proposed to construct the Project on a parcel of land located in an 
urban renewal area presently owned by the Detroit Housing Commission. This 
land is substantially cleared and has been informally comitted to Homes by 
the Detroit Housing Commission. The Project is tentatively estimated to con- 
sist of approximately 125 town-house type apartments and to cost approximately 
$2,500,000, 90% of which will be financed upon completion by a 3% 40-year 
mortgage held by the Federal National Mortgage Association (FNMA). Construc- 


tion funds will be advanced by Michigen Consolidated to Homes, which will repay 


the loans with the proceeds of the mortgage upon completion of the Project. 


II. The Section 221(¢ Pro; 

Section 221 of the National Housing Act as amended, 12 U.S.C.§1715 1, 
was "designed to assist private industry in providing housing for low and 
moderate income families and displaced persons” (Section 221(a2)). Section 
221(a)(3) establishes a program under which certain types of mortgagors may 
obtain 40-year mortgage loans covering 90% to 100% of the cost of the project 
at an interest rate of 3% per annum for the purpose of financing housing 
projects for families having stated maximum incomes falling within the “low 
and moderate income” category. In addition to aerate nonprofit groups and 
public agencies, mortgagors eligible for 3% loans include “limited dividend" 
corporations, which are limited to payment of dividends equal to 6% per annum 
on their equity investments in the projects. In addition, the F.H.A. has 
extensive regulations with respect to the rents that may be charged and the 
maximum costs which may be incurred in the construction of Section 221(4a)(3) 


projects. In many respects the scheme of rent regulation and return 
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allowances is similar to that under which Michigan Consolidated and other 


utilities are regulated by state utility commissions. 

Before making a mortgage loan commitment, the F.H.A. requires the 
mortgagor to submit extensive data demonstrating the economic feasibility 
of its project, including the availability of sufficient 
revenues from the authorized rents to service the debt and to provide suf- 
ficient cash flow to cover operation and maintenance expenses and the 
allowed return on equity. The F.H.A. also requires the mortgagor to enter 
into a Regulatory Agreement covering the operation, maintenance, and many 
other aspects of the project. Accounts must be kept in accordance with 2 
prescribed Uniform System of Accounts similar to those prescribed by utility 
commissions. All plans and specifications must be approved by the F.H.A., 
which also inspects construction and closely supervises the project in all 
of its stages. 

The land on which the Project is proposed to be constructed is 
inner-city property acquired and cleared by the Detroit Housing Authority 
as part of the City's sium clearance program. It will be sold to Homes, 
assuming all requisite authorizations are obtained, at 20 cents per square 
foot, which is substantially less than the cost of the land and demolition 
of the buildings. 


III. Reasons Why Michigan Consolidated 
Desires to Participate in Low and 


Moderate Income Housing Projects 
Michigan Consolidated is a gas utility serving the City of Detroit 


and certain other municipalities in the Detroit Metropolitan area. Michigan 


Consolidated glso serves the cities of Grand Rapids, Muskegon, Ann Arbor and 


[117] 


a number of other communities in Michigan. Hswever, its Detroit District 


provides 74% of Michigan Consolidated's total gas sales and 73% of its 


revenues. 

Like other cities, Detroit has experienced severe social and eco- 
nomic problems arising in substantial part from the fact that much of the 
inner-city area consists of run-down, dilapidated, ne maintained houses 
and apartments--many of which are unfit for human habitation. Most of the 
houses in Detroit's inner-city are frame houses which mere constructed at 


minimm cost and with inferior materials 40 to 50 years ago. 


The result is that there is a tremendous need in Detroit for low 
and moderate income housing to replace buildings which are or soon will 
become virtually uninhabitable. The Detroit Housing Commission has already 
cleared substantial areas of land, including the ee marked 1 to 4 in- 
elusive on the map attached hereto as Exhibit A. The Becton marked No. 5 
(Elmwood Park No. 3) is scheduled to be cleared within the next 15 to 18 
months. The problem is, however, that no low or moderate income units have 
been constructed on the cleared land. The sections marked 1, 2 and 3 have 
been developed as luxury or semi-lwmry apartments, and the section marked 4 
is vacant, although various groups have been proposing for several years 
(so-far without visible results) to construct Section 221(a)(3) projects on 
those sites. 

One parcel located on section 4, which has been substantially 
cleared, has been promised to Homes, assuming its ability to obtain necessary 
regulatory authorizations. While it is a relatively small parcel (6.5 acres) 


and would support only about 125 housing units, we view it as essentially 
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a pilot project to be followed in subsequent years by larger projects 
located in section 5. The Detroit Housing Commission's longer-range plans 


are to continue clearing land north of the presently cleared or acquired 


areas, and we would expect that Homes would continue to construct and 


operate projects of this type as long as the need exists. 

To indicate the need for new low and moderate income housing, there 
is attached as Exhibit B hereto a group of pictures showing houses located 
in Section 5 on the map attached as Exhibit A and the area immediately 
north of that section--the next areas to be cleared under Detroit's urban 
renewal program. 

Michigan Consolidated has a direct and immediate interest in the 
redevelopment and renewal of the inner-city of Detroit. Houses such as 
those shown in Exhibit B and others in the area are among Michigan Consoli- 
dated’s gas customers. As these dwellings become uninhabitable and are abandoned 
or removed, Michigan Consolidated loses gas customers and sales » thereby reduc- 
ing its earnings prospects and adversely affecting its ability to provide 
efficient and economical service. 

The adverse effect upon Michigan Consolidated of the deterioration 
of the Detroit inner-city over the past twenty years is demonstrated by 
Exhibit C hereto. Page 1 of that exhibit shows that, while a number of new 
gas services have been installed each year in Michigan Consolidated's Detroit 
District (Column 3), the total number of customers added during the years 
(Column 2) is very substantially less--including two years, 1961 and 1962, 
when decreases in customers were suffered. The significance of these 
figures, which is reflected in Column 4, is that while new customers were 


being added in the surrounding communities included in its Detroit District, 
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Michigan Consolidated has actually lost large numbers of customers in the 
City of Detroit each year, including approximately 5,834 in 1967. 

Page 2 of Exhibit C shows the number of gas services cut, capped 
and abandoned each year in the City of Detroit (Column 1), indicating that 
nearly 12,000 services have been abandoned in the past three years one 
Residential demolitions by years are shown in Colum 2. : 

Page 3 of Exhibit C sets forth data prepared by the Department of 
Census of the Detroit Public Schools showing that the number of families 
in Detroit has decreased every year but one since 1954--the exodus having 
reached its high point to date last year, when Detroit lost 9,778 families, 


or nearly 2% of the total mumber. 


As these data clearly demonstrate, Detroit is losing families, and 


Michigan Consolidated is losing gas customers, in large number's each year. 
Conversely, the suburbs located north of Detroit in Oakland and Macomb 
Counties are growing rapidly in population and dwelling oe However, 
these areas receive their gas service from Consumers oer Company rather than 
Michigan Consolidated, so that Michigan Consolidated is ‘not participating to 
any significant degree in the additional gas sales associated with the growth 
in population of the Detroit Metropoliten area. | 

Michigan Consolidated's decision that it should undertake, through 
a subsidiary, to construct and operate low income housing projects is thus 
motivated by the following considerations: ; 

First, Michigan Consolidated is presently losing substantial numbers 
of gas customers in inner-city areas, and its prospects! for further develop- 
ment and growth depend upon the successful eeeemens of its existing 


service areas. 
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Second, as a large taxpayer and supplier of gas to commercial and 
industrial customers in Detroit, Michigan Consolidated has a vital stake in 
the renewal and revitalization of the City, so that business and industry will 
not be driven from the City by lack of adequate housing and the inability to 
maintain essential government services. | 

Third, construction of new housing units by Homes will insure that 
gas will be used in applications where it is economically advantageous to do 
so. Not infrequently builders install heating systems other than gas because 
the initial capital costs of such systems are lower than gas-fired furnaces. 
However, the purchaser or tenant of the housing unit is then faced with 
materially higher annual heating costs because of the significant cost advan- 
tage of gas over other fuels. Construction of housing units by Homes will 


insure that the benefits of natural gas will be made available to the occu- 


pants of the buildings, which will of course help to maintain and improve 


Michigan Consolidated's sales. 

Fourth, as a corporate citizen of Detroit and Michigan, Michigan Con- 
solidatead is sincerely concerned with the economic and social conditions under 
which its fellow citizens live. At a time when business is being urged to 
participate more actively in finding solutions to the pressing problems of 
(he urban areas--one of the most urgent being the problem of providing 

Z adequate housing for low and moderate income families--Michigan Consolidated 
feels a distinct responsibility to undertake the program here outlined. 

In summary, Michigan Consolidated feels that its participation, through 
e "limited dividend" subsidiary, in the construction and operation of low 


and moderate income housing projects is of great significance in preserving 


its existing market from further erosion and in providing growth opportunities 
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in inner-city areas, encouraging commerce and industry to remain in the City 
and insuring that gas will be used in applications where it is economically 
advantageous to the occupant. 


IV. Michigan Consolidated's Participation, | Through 
Homes, in Low and Moderate Income Housing 


Projects Satisfies the Standards of the Act 


Section 9(a) of the Act makes it unlawful for a registered holding 
company to acquire any securities or any other interest in any business unless 
the acquisition has been approved by the Commission under Section 10. Section 
10(c)(1) provides that the Commission shall not approve an acquisition of 
securities or any other interest which is detrimental to the carrying out of 
the provisions of Section ll. Section 11(b)(1), in turn, provides that it 
shall be the duty of the Commission to take such action as may be necessary 
to limit the operations of a holding company system "to a single integrated 
public-utility system, and to such other businesses as lare reasonably incidental, 
or economically necessary or appropriate to the eee of such integrated 
public-utility system." The question is whether Michigan Consolidated's par- 
ticipation, through a “limited dividend" subsidiary, in the construction and 
operation of low and moderate income housing projects satisfies these standards. 


The Commission's interpretation of the standards for ownership of an 


“other business” was summarized in General Public Utilities Corporation, 32 


S.E.C. 807, 839-840 (1951), as follows: 


“we have construed these standards as requiring an 
affirmative showing of an operating or functional re- 
lationship between the operations of the retainable 
utility system and the non-utility business sought to 
be retained, and that retention would be in the public 
interest. Philadelphia Company, 28 S.E.C. 35 (1948); 
Engineers Public Service Company, 12 S.E.C. ki (19h2); 
North American Company, 11 S.E.C. 194 (1942); United Gas 
Improvement Company, 9 $-E.C- 52 (2941). This construc- 
tion has received judicial approval. Philadelphia C 
v. S.E.C., 177 F. (2a) 720 (C.A.D.C. 1949); United Gas 

ovement Co. v. S.E.C., 138 F. (2a) 1010 (C-A. 3, 1943); 


North American Co. v. S.E.C., 133 F. (2d) 148 (C.A. 2, 

1943). Certiorari was granted in the latter case but 

was limited to the issue of the constitutionality of 

Section 11(b)(1) of the Act. The Supreme Court, in its 

opinion, however, in discussing the proper interpretation 

of the ‘other business" clauses, stated that '. . . other 

holdings may be retained only if their retention is re- 

lated to the operations of the retained utility properties.' 

North American Co. v. S.E.C., 327 U.S. 686 at 697 (1946)." 

In applying these standards, the Commission has rejected contentions 
that "other businesses" could be retained merely because of the "substan- 
tiality and stability of income" they afforded, the economies achieved 
through joint use of personnel or the difficulties of divestment. The 
North American Company, 11 S.EC. 194 (1942). ‘The test is one of "operat- 
ing or functional relationship" between the utility system and the non- 
utility business. 

The determination whether that test has been satisfied of course 
depends upon alli of the facts and circumstances of the particular case. 

In some cases there can be little question that no such operational rela- 
tionship exists as y for example, in the North American case, where the 
Commission refused to permit the retention of a coal company (West Kentucky ) 
which in 35 years of operation had never sold any coal to system companies. 
Similarly, in The United Gas Improvement Company, 11 S.E.C. 338, 347-348 
(1942), the Commission denied retention by an electric utility system of a 
street railway because "there is a complete absence of any evidence to show 


that these properties bear any relationship to the operations of any public 


utility system or systems retainable by UGI." And again, in Columbia Gas & 


Electric Corporation, 11 S.E.C. 80 (1942), where the non-utility business 
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involved, an interstate pipeline (Panhandle Eastern Pipe Line Company), sold 
no gas to other Columbia System companies, bought only 5 negligible amount 
from such companies and had no operating relationship with any of them, the 
Commission ordered divestment of Columbia's interest. 

In other cases it was equally clear that the "other business” was 
functionally related to the operations of the utility system. For example, 
American Natural's ownership of Michigan Wisconsin and American Louisiana, 
whose principal function is to transport gas from the producing fields to 
market areas for sale to affiliates, was approved by the Commission in The 
United Light & Railways Company, 27 S.E.C. 441 (1947) and American Natural 
Gas Company, 36 S.E.C. 387 (1955). 

In these and other cases involving "other businesses,” the Commis- 
sion has applied pragmatic considerations rather than anaes formulas. 
If the non-utility business is related directly to promoting the utility 
operations of the system, the Commission has Se authorized the reten- 


tion or acquisition of the business. For example, in Lone Star Gas Corporation, 


12 S.E.C. 286, 299 (1942), the Commission authorized retention of a gas utility 


system's merchandising operations, stating: 


"Merchandising.--In connection with its utility operations, 
the System sells gas burning appliances and fixtures. Since 
these activities are designed to increase sales of gas, and 
are thus related to the System's utility operations, and 
since they are small compared with the utility operations, 
having resulted in net operating income in the Central System 
area of only $86,488 for the year ended December 31, 1941, we 
find that such activities within the Central System area may 
be retained under the standards of Section 1i(b)(1). . . -” 


Very recently in Columbia Gas of Pennsylvania, Inc. (H.C. Release No. 


16078), the Commission authorized a gas utility company to acquire stock and 


debentures of Allegheny Housing Rehabilitation Corporation, a company formed 


to rehabilitate, rent and sell slum-area housing in Pittsburgh under one 


of the Federal programs closely related to the program under which Homes will 


construct and operate low cost housing in Detroit. 

Other examples of "other businesses” whose acquisition or retention 
was authorized by the Commission include a steam heating business supplied 
fran boilers used for electric generation (General Public Utilities Corpor- 
ation, 32 S.E.C. 807); a water storage company (Central Maine Power Company, 
27 S.E.C. 647); an atomic generating plant (Yankee Atomic Electric Company, 
36 S.E.C. 552); manufacture of petroleum by-products (United Gas Corporation, 
Holding Company Act Release No. 6748); Columbia Hydrocarbon Corporation, 
Holding Company Act Release No. 13610); petroleum exploration and development 
(Preston Oil Company, Holding Company Act Release No. 13561). 

Homes does not propose to own and operate the Project for the full 
ho-year term of the mortgage. Rather, after a period of time during which 
the Project is developed and becomes stabilized, Homes will sell the Project 
to persons who can qualify under F.H.A. regulations as purchasers of Section 
221(a)(3) units. Thus, Homes will have accomplished the purpose of advancing 
Michigan Consolidated's gas utility business without undertaking a permanent 
investment in the housing units constructed. However, Homes expects to engage 
in additional housing projects assuming its experience under the Project is 


satisfactory. 

Michigan Consolidated's investment in Homes will of course be insignifi- 
cant compared with its total investment in utility plant. It is anticipated 
that the initial investment in Homes will be less than $500,000, whereas the 
total book value of Michigan Consolidated's equity is approximately $165, 000,000. 
The total asset value of the Project is estimated to be only about $2,500,000 
as compared with Michigan Consolidated’s total assets of over $500,000,000. 
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Indeed, the cost of constructing the Project is only ae 5% of Michigan 
Consolidated's annual construction budget. The size of Homes in relation to 
the size of Michigan Consolidated clearly is not an adverse factor in the de- 
termination here at issue. ! 

It thus seems clear that M chigan Consolidated's participation, through 


Homes, in the Federal government's low and moderate income housing program 


satisfies the standards of the Act as interpreted and applied by this Commis- 


sion's decisions. 


Vv. The Authority Sought in the! 
Instant Application-Declaration 


Michigan Consolidated and Homes here request (1) authority to acquire 
and sell up to 5,000 shares of the $100 par value common stock of Homes for 
cash at the par value thereof; (2) authority to acquire and issue the short- 
term promissory notes of Homes in the principal amount of up to $3,000,000; 
and (3) an exception to the provisions of Rule 45(b)(6) to provide that any re- 
duction in the Federal consolidated income taxes accruing to the companies of 
the American Natural system as a result of tax losses fncurred by Homes shall 
be allocated to Michigan Consolidated. i 

A. The Acquisition of 5,000 Shares of Common Stock. 

Michigan Consolidated requests authority to acquire, and Homes requests 
authority to issue and sell, up to 5,000 shares of the $100 par value common 
stock of Homes at the par value thereof. Homes will require cash for organi- 
zational expenses, working capital and equity investment in the Project. 
Michigan Consolidated proposes to acquire, and Homes proposes to issue, the 


common stock in installments as funds are required for the purposes stated. 
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B. The Acquisition of Short-Term Promissory Notes. 
Michigan Consolidated requests authority to acquire, and Homes requests 


authority to issue, up to $3,000,000 principal amount of short-term promissory 


notes. These notes will be used to provide funds with which Homes will finance 


construction of the Project and will pay other expenses incurred prior to com- 


pletion of the Project. The notes will be repaid out of the proceeds of the 
mortgage loan issued by the FNMA upon completion of construction. The notes 
will be unsecured and will bear interest at the same rate being paid by Mich- 
igan Consolidated concurrently for bank loans under its conventional line of 
credit with banks | The notes will be issued from time to time in such amounts 
as are required to finance construction and other expenditures and will be re- 
paid in full promptly upon issuance of the mortgage loan by the FNMA. The 
issuance of such notes will of course be conditional upon the issuance of @ 
firm mortgage loan commitment by the F-H.A. prior to construction. 

Ordinarily sponsors of Section 221 (a)(3) projects do aot have the 
financial resources with which to acquire construction funds except from com- 
mercial mortgage lenders. At rates currently approved by the F.H.A., con- 
struction loans thus cost 6-3/4% plus other charges which run the effective 
cost well over 7%. Michigan Consolidated, on the other hand, is able to borrow 
funds from banks at the prime rate (currently 6-1/2%) and at times has surplus 
cash on hand. Loans at the prime rate will thus result in significant savings to 
Homes. ‘These savings, in turn, will permit Homes to provide better construc- 
tion and more living area in the Project than would otherwise be possible 
within the over-all cost limitations prescribed by F.H.A. regulations. 


Cc. Request for Exception from Rule 45(b)(6). 


Homes will have substantial income tax losses during the first years 
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of operation of the Project because of accelerated depreciation and high 
interest payments, which are deductible for tax purposes. It is further 
anticipated that prior to the time when Homes would re taxable income, it 
will sell the buildings constituting the Project to peracns or groups which 
qualify under F.H.A. regulations, as noted above. Thus, it is anticipated 


that Homes will not have any taxable income. 


The tax losses incurred by Homes will of course be availed of in the 


consolidated Federal incame tax return filed by american Natural. The ordi- 
nary operation of Rule 45(b)(6), which governs the allocation of Federal 
income tax among System companies, would allocate the resulting tax savings 
proportionately to all profit companies included in the consolidated return. 
However, inasmuch as Michigan Consolidated will be supplying the equity, 
advancing the construction funds and taking the risks associated with the con- 
struction and operation of Homes, it is entirely appropriate that the tax 
savings arising from the tax losses incurred by Homes should accrue to Mich- 
igan Consolidated. Indeed, in view of the fact that the allowed rate of 
return to Homes under F.H.A. regulations is only 6% on a relatively small 
equity investment, Michigan Consolidated would hardly be warranted in sponsor- 
ing the Project if it were not for the availability to it of the tax losses of 
Homes. 

It is clear, moreover, that the Federal Epeeemment recognizes and 
wishes to encourage profit companies.to sponsor housing projects through util- 
ization of tax losses as an offset against taxable income. In the Report of 
the Senate Banking and Currency Committee on the Housing and Urban Develop- 
ment Act of 1968 (S. 3497), the Committee explained that it had recommended 


the creation of national partnerships of construction companies so that those 
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Company of Oklahoma had a larger investment credit than its allocated portion 
of consolidated tax liability. This Commission authorized the allocation of 
any excess investment credit of the subsidiary to its parent. The same re- 
sult occurred in General Public Utilities Corporation, Holding Company Act 


Release No. 15007 (January 31, 1964). 


Finally, in Alabama Power Company, 34 S.E.C. 219 (1952), Birmingham 


Electric was merged into Alabama Power Company, a subsidiary of The Southern 
Company. However, prior to the merger, Birmingham Electric sold its transit 
properties at a substantial loss. This Commission authorized the allocation 
of the entire loss to Alabama Power instead of to all system companies. 

In summary, since Homes is simply the vehicle by which Michigan Consoli- 
dated will construct housing units--a vehicle required because the Federal 
Housing Act provides that projects must be constructed by "limited dividend" 
corporations--it is entirely appropriate that the Federal income tax losses of 


Homes should be allocated to Michigan Consolidated. 


Conclusion 

It is respectfully submitted that the policies of the Public Utility 
Holding Company Act of 1935 and policies embodied in the National Housing Act, 
all lead to the conclusion that the instant Application-Decleration is greatly 
in the public interest and should be approved. 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 


irs eae es aR ee CS 
Arthur R. Seder, Jr. 
June 18, 1968 Their Attorney 


File No. 70-4648-1 
| 
0 
SECURITIES AND EXCHANGE COMMISSION 


WASHINGTON, D.C. 20549 


AMENDMENT NO. 1 
to 
FORM U-1 
APPLICATION OR DECLARATION 


UNDER 
THE PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 


Michigan Consolidated Gas Company 
Michigan Consolidated Homes Corporation | 
One Woodward Avenue | 


Detroit, Michigan 48226 
Nares of companies filing this statement and © 


address of principal executive office) 
: 
American Natural Gas C 
(Name of top registered holding company | 


parent of each applicant or declarant) 


Hugh C. Daly, Executive Vice President 
Michigan Consolidated Gas Company 
One Woodward Avenue 


Detroit, Michigan 48226 : 
(Name and address of agent for service) : 


It is respectfully requested that a copy of all 
communications relating to this filing be sent to: 


Robert L. Lanham, Vice President 
American Natural Gas Service Company 
One Woodward Avenue 
Detroit, Michigan 48226 


Harlowe E. Bowes 
Sidley & Austin 
11 South LaSalle Street 
Chicago, Illinois 60603 


[237] 


j Item No. 1 of the Application-Declaration of Michigan Consolidated 
Gas Company (Michigan Tonsolidated) snd Michigan Consolidated Homes Corpor- 
ation (Homes Corporation) is amended by adding the following: 


1. Attached hereto as Exhibit H-l1 is a memorandum entitled 
"Regulations Applicable to Low and Moderate Income Housing," which summarizes 
pertinent provisions of the National Housing Act and Regulations of the 
Federal Housing Administration (FHA) relating to construction and operation 
of housing units under Section 221 (d)(3) of the National Housing Act, as 
amended. 


2. Section 221(d)(3) establishes a program under which certain 
types of mortgagors may obtain 40-year mortgage loans covering 90% to 
100% of the cost of the project at an interest rate of 3% per annum for 
the purpose of financing housing projects for families having stated 
maximum incomes falling within the "low and moderate income” category. 

In addition to private non-profit Groups and public agencies, mortgagors 
eligible for 3% loans include "limited dividend" corporations, which are 
limited to payment of dividends equal to 6% per annum on their equity 
investments in the project. 


Before making a mortgage loan commitment, the FHA, which admin- 
isters the National Housing Act, requires the mortgagor to submit extensive 
data demonstrating the economic feasibility of its project, including the 
availability of sufficient cash flow to cover Operation and maintenance - 
expenses and the allowed return on equity. ‘The FHA also requires the 
mortgagor to enter into a Regulatory Agreement covering the operation, 
maintenance and other aspects of the project. A form of such Regulatory 
Agreement is attached hereto as Exhibit H-2. Accounts must be kept in 
accordance with a Uniform System of Accounts prescribed by the FHA, which 
is similar to those prescribed by state and federal utility commissions. 
Rents are fixed by the FHA and may be increased to reflect increased 
Operating costs only upon application to, and approval by, the FHA. All 
Plans and specifications must be approved by the FHA, which also inspects 
construction and closely supervises the project in all its stages. 


_ 3. The maximum amount for which a mortgage loan will be authorized 
per housing unit is fixed by FHA regulations, as is the maximum family income 
and number of persons who occupy such units and the rental which may be 
charged. For the Detroit area the following maximums apply under currently 
effective regulations: 


NUMBER OF BEDROCMS IN UNIT 
——— Eee ee 
1 BR 2 BR 3 BR 4 BR 


Number of Persons 2 3-4 5-6 7 or more 
Family Income $ 7,200 $ 8,450 $ 9,700 $11,000 
Rent (Mo.) */ $ 120 $ 140.83 $ 161.67 $ 183.33 
Maximum Mortgage 

(per unit) $14,150 $16,950 $21,200 $24,050 


, */ Includes all utilities except telephone. If other 
utilities are sepzrately billed, maximum rental is 
reduced correspondingly. 


4. Homes Corporation proposes initially to construct a housing 
Project in the City of Detroit consisting of 130 units of the "town house” 
type, including 24 one-bedroom units, 81 two-bedroom units and 25 three- 
bedroom units. Construction will be of brick veneer, and each unit will 
have a separate entrance and basement (except that one-bedroom units will 
have u common basement). Each unit will de equipped with a gas stove and 
electric refrigerator and disp»sal. Each two and three-bedroom unit will 
have its own gus furnace, while one-bedroom units will be heated with a 
common gus furnace. ‘Ine project will ve constructed on 6.5 acres of vacant 
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land in the inner-city of Detroit now owned by the Detroit Housing 
Commission, which has granted an option to purchase the land to Homes 
Corporation, a copy of which is attached hereto as Exhibit H-3. ‘The 
estimated total replacement cost of the project, including land, is 
$2,340,000. 


.5. Homes Corporation has applied for, and the FHA has approved 
an allocation of $2,106,000 to apply on a 40-year mortgage at 3% per 
annum. A preliminary design of the project has been approved by the 
FHA, the Detroit Housing Commission and the Detroit City ian Commis- 
sion, and working drawings are in the process of preparation. Homes 
Corporation has submitted an application to the FHA for a firm com- 
mitment of the mortgage funds allocated to the project, which is 
contingent upon approval by the Securities and Exchange Commission of 
the transactions contemplated by this Application-Declaration. 


6. Homes Corporation proposes to finance construction of the 
project initially with the proceeds of short-term notes issued to 
Michigan Consolidated, which will be repaid from the proceeds of the 
$2,106,000 mortgage loan from the Federal National Mortgage Association 
(FNMA) upon completion of construction, together with the proceeds of 
its $100 par value common stock sold to Michigan Consolidated. It is 
anticipated that during the construction period, Homes| Corporation 
will borrow approximately $2,100,000 from Michigan Consolidated and 
will issue common stock in the amount of approximately’ $200,000. Thus, 
the combined cash investment of Michigan Consolidated and Homes Corpora- 
tion in the project will amount to a maximum of approximately $2,300,000 
at the time of. completion, but will thereupon be reduced to approximately 
$200,000 upon obtaining the mortgage loan of $2,106,000 from FNMA. 


7. Attached hereto as Exhibit H-4 is a 20-year economic study of 
the operation of the project, indicating the effect upon Homes Corporation 
and Michigan Consolidated of sucn operation. This study reflects the 
payment of cash dividends by Homes Corporation to Michigan Consolidated 
of 6% per annum on the latter's €quity investment in Homes Corporation, 
together with the effect upon Mishigan Consolidated of offsetting Federal 
and State income tax losses incurred by Homes Corporation against taxable 
income of Michigan Consolidated, as contemplated by the request for 
exception to the Commission's Rute 45 (b)(6) included in the instant 
Application-Declaration. ! 


In Exhibit H-4 Homes Corporation has estimated that its cash 
equity investment in the initial Homes Corporation project will be 
$205,000 after completion of construction and the sale of $2,106,000 
principal amount of first mortgage notes to the FNMA. To illustrate 
the expected annual rate of return on such equity Homes Corporation 
has assumed that all cf the housing units will continue to be owned by 
Homes Corporation for 20 years, after which they would be sold for 
100% of the original construction cost, namely, $2,340;000. 


Michigan Consolidated's investment in Homes Corporation is 
expected to produce the following tnree economic benefits: (1) income 
tax reductions, (2) dividends on Homes Corporation's common stock and 
(3) additional net income from the sale of additional gas to the new 
customers in the project. Exhibit H-4 reflects the estimated benefits 
expected to accrue from the first two categories mentioned, namely, 
income tax reductions azd cash fiow available for dividend distributions 
and return of capital, including that generated by the ‘sale of the 
property after twenty years of ownership. Such exhibit shows the 
estimated benefits accruing in eacn of the twenty years. The exhibit 
states that the amount of total cash flow for each year, discounted 
to present worth, resilts in an aanual discounted rate of return of 
21.6% on an investmen’. of £205,000. The exhibit also shows that during 
each of the first thirteen years the tax benefits exceed the amount of 
cash available for distribution as commen stock dividends or return of 
capital, on the Homes Corporstion stock. ; 


“6h 


Exhibit H-4 does not set out the benefits expected to accrue 
to Michigan Consolidated from the sale of additional gas. Such revenues 
have been estimated at $26,000 annually ($200 per customer) of which 
10%, or $2,600, wouid be expected => reach the net income level. 
Additional plant investment to connect the new customers has been 
estimated at $75,000 of which approximately 35%, or $26,000, is presumed 
to be proceeds from the sale of common stock. The estimated annual 
net income of $2,600 would thus represent a return of 10% on the common 
stock segzent of the total additional capital to be supplied by Michigan 
Consolidated. 


‘Because of the importan™ contribution of the tax incentives to 
the economics of the projects, Michigan Consolidated feels that it would 
not be justified in engaging in its proposed housing program if such tax 
benefits were unavailaole. 


8. Homes Corporation proposes to act as general contractor 
of the project. However, Homes Corporation has entered into a letter 
agreement with the Bert 1. Smokler « Company (Smokler) conditioned upon 
the issuance of a firm commitment by the FHA, whereby Smokler will act 
as agent for Homes Corporation in contracting and supervising construction 
of the project for a fixed fee. A copy of the letter agreement is attached 
hereto as Exhibit H-5. Smokler is a large and experienced builder of 
housing projects, including a large number of projects constructed under 
the provisions of Section 221 (d)(3) of the National Housing Act, as 
amended, and the agreement provides that Smokler will assist in training 
Homes Corporation personnel in contracting and supervising construction 
of such projects. 


‘9. It is contemplated that Homes Corporation will contract 
with a management firm or firms to manage and operate the project. It 
is Homes Corporation's expectation and intention that active management 
of the project will be handled by a firm or firms made up of residents 
of the inner-city community. Discussions have been held with such a 
firm, which presently manages a similar inner-city project and would be 
willing to undertake the management of Homes Corporation's project. 


10. It is anticipated that Homes Corporation's officers and 
employees | will ordinarily be officers or employees of Michigan Consoli- 
dated, which will bill Homes Corporation for time devoted to its affairs 
on a cost basis. Personnel of American Natural Gas Service Company may 
also perform services for Homes Corporation at cost. 

It is anticipated that, since active management of projects 
will be contracted to oatside management firms upon completion of 
construction, the amount of officer and employee time devoted to 
management of such projects will nct exceed five to seven hours a week 
in the foreseeable future. Those principally concerned with this 
activity will be Michigan Consolidated's Director of Urban Affairs, who 
is a vice president of Homes Corporation, and accounting department 
personnel who will keep the books and file reports to the FHA on behalf 
of Homes Corporation. 


If and when Homes Corporation engages in annual construction 
programs, some executive and employee time of Michigan Consolidated 
personnel will be devoted to this activity, which will vary depending 
upon the size, regularity and special problems presented by particular 
projects. Charges for time devoted to this activity are incorporated 
into the capitalized cost of the project and are not treated as operating 
expenses. It is anticipated that, in the event of recurring construction 
programs, Homes Corporution wiil build up a small staff of employees 
involved in this activity, thereby reducing the time required of Michigan 
Consolidated personnel to 4 minimum. 
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ll. If the 130 unit project presently proposed by Homes 
Corporation is constructed and operates successfully, it is contemplated 
that Homes Corporation would propose to construct similar projects in 
the future on an annual basis. While no decisions have been made in 
this respect, and construction of additional projects necessarily depends 
on the availability of vacant land, Homes Corporation anticipates construct- 
ing approximately 500 units per year. j 


12. Michigan Consolidated is a gas utility icompany which dis- 
tributes natural gas in 406 cities, villages and townships in the State of 
Michigan, including the cities of Detroit, Ann Arbor, Ypsilanti, Grand 
Rapids, Muskegon, Traverse City, Cadillac and Escanaba. Attached hereto as 
Exhibit H-6 is a map showing Michigan Consolidated's service areas in the 
Upper and Lower Peninsulas of the State of Michigan. Attached hereto as 
Exhibit H-7 is a map of the Detroit Metropolitan area ‘published by the 
Southeast Michigan Council of Governments, indicating ‘the increase or de- 
cline in population of the respective municipalities in the area and 
indicating also the communities served by Michigan Consolidated. Approxi- 
mately 72% of Michigan Consolidated's revenues are derived from sales in 
the Detroit Metropolitan area. As of May 31, 1968, Michigan Consolidated 
had operating revenues of $259,797,451, net plant of $463,960,643 and 
stockholders’ equity of $175,369,107. Michigan Consolidated's annual 
construction budget averages approximately $40,000,000. 


13. Like other cities in the United States; Detroit has experi- 
enced severe social and economic problems arising in part from the fact 
that much of the inner-city area consists of run-down | dilapidated, poorly 
maintained houses and apartments. Most of the houses|in Detroit's inner- 
city are frame houses which were constructed on 30-foot lots at minimum 
cost 40 to 50 years ago. Examples of such houses are: shown in photographs 
attached hereto as Exhibit H-8. 


The Detroit Housing Commission has already cleared substantial 
areas of land, including the sections marked 1 to 4, inclusive on the map 
attached hereto as Exhibit H-9. The section marked No. 5 is scheduled 
to be cleared within the next 15 to 18 months. The sections marked 1, 

2 and 3 have been developed as high-cost apartments, and the section 

marked 4 (which includes the 6.5 acre parcel allocated to Homes Corporation) 
is vacant. A letter from the Mayor of Detroit indicating the City's 

desire to have Michigan Consolidated participate in construction of housing 
projects in the City is attached hereto as Exhibit H-10. There are at 

the present time no low and moderate income housing projects under 
construction in the City of Detroit. 


14. Michigan Consolidated is presently losing substantial 
numbers of gas customers in inner-city areas. As is indicated by the 
map and tables attached hereto as Fxhibit H-7, the City of Detroit, 
which is served by Michigan Consolidated, has suffered a loss in popula- 
tion of over 50,000 between 1960 and 1966, whereas the largest growth 
in population in the Detroit Metropolitan area has occurred in suburbs 
north and west of the City which are served by another gas utility. 
Exhibit H-7 also indicates that tne number of occupied dwelling units 
in the City of Detroit declined by 7,837 during that period. Attached 
hereto as Exhibit H-1l are two tapazlations: the first of which shows 
the number of dwelling units demolished and new dwelling units added 
in the City of Detroit during the period 1963-67 inclusive, and the 
second of which shows the number of families living in the City of 
Detroit and annual changes for the years 1950-67 inclusive. 


15. Attached hereto as Exhibit H-12 is a series of tabulations 
relating to Michigan Consolidated's sales and service on a company-wide 
basis and in its Detroit District, which includes the City of Detroit 
and the suburbs located in Wayne County and the small portion of Monroe 
County served by Michigan Consolidated. Communities located in Washtenaw 
County are included in Michigan Consolidated's Ann Arbor District (sec map, 
Exhibit H-8). Michigan Consolidated does not maintain customer and sales 
records for the City of Letroit alone. 
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SIGNATURES 


Pursuant to the requirements of the Public Utility Holding Company 
Act of 1935, the undersigned companies have duly caused this statement 
to be signed on their behalf by the undersigned thereunto duly authorized. 


MICHIGAN CONSOLIDATED GAS COMPANY 


September 20, 1968 By. [s/ Ralph T. McElvenny 


Ralph T. McElvenny, President 


MICHIGAN CONSOLIDATED HOMES CORPORATION 


September 20, 1968 By. /s/ Arthur R. Seder, Jr. 


Arthur R. Seder, Jr., Secretary 
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ibalacimotenceresenaa ues FEDERAL HOUSING ADMINISTRATION 


REGULATORY AGREEMENT FOR LIMITED DISTRIBUTION MORTGAGOR PROJECTS 
UNDER SECTION 221(d)(3) OF THE NATIONAL HOUSING ACT, AS AMENDED 


Project No. 
Mortgagee 
Amount of Mortgage Note 


Mortgage: Recorded: 


This Agreement entered into this 
between 


whose address is 


their successors, heirs, and assigns (jointly and severally, hereinafter referred to as Owners) and the 
under-igned Federal Housing Commissioner and his successors, (hereinafter called Commissioner). 


In consideration of the endorsement for insurance by the Commissioner of the above described note 
or in consideration of the consent of the Commissioner to the transfer of the mortgaged property, and in 
order to comply with the requirements of Section 221(d)(3) of the National Housing Act, as amended, 
and the Regulations adopted by the Commissioner pursuant thereto, Owncrs agree for themselves, their 
successors, heirs and assigns, that in connection with the mortgaged property and the project operated 
thereon and so Iong as the contract of mortgage insurance continues in effect, and during such further 
period of time as the Commissioner shall be the owner, holder or reinsurcr of the mortgag>, or during 
any time the Commissioner is obligated to insure a mortgage on the mortgaged property : 


1. Owners, except as limited by paragraph 17 hereof, shall promptly make all payments due under 
the note and mortgage. 


2. (a) Owners shall establish or continue to maintain a reserve fund for replacements by the alloca- 
tion to such reserve fund in a separate account with the mortgagee or in a safe and responsible 
depository designated by the mortgagee, concurrently with the beginning of payments towards 
amortization of the principal of the mortgage insured or held by the Commissioner of an amount 
equal to $ per month unless a different date or amount is approved in writ- 
ing by the Commissioner. Such fund, whether in the form of a cash deposit or invested in obliga- 
tions of or fully guaranteed as to principal by the United States of America, shall at all times 
be under the control of the mortgagee. Disbursements from such fund, whether for the purpose 
of effecting replacement of structural elements, and mechanical equipment of the project or for 
any other purpose, may be made only after receiving the consent in writing| of the Commissioner. 


(b) Where Owners are acquiring a project already subject to an insured mortgage, the reserve 
fund for replacements to be established will be equal to the amount due to; be in such fund under 
existing agreements or charter provisions at the time Owners acquire such project, and payments 
hereunder shall begin with the first payment due on the mortgage after acquisition, unless some 
other method of establishing and maintaining the fund is approved or required in writing by the 
Commissioner. 

(c) Owners shall establish and maintain, in addition to the reserve fund for replacements, a re- 
sidual receipts fund by depositing thereto, with the mortgagee, within sixty days after the close 
of any fiscal year, any residual receipts, as that item is defined herein. Such fund shall! be un- 
der the control of the Commissioner, and shall be disbursed only on the: direction of the Com- 
missioner, who shall have the power and authority to direct that such fund, or any part thereof, 
be used for such purpose as he may determine. 


3. Real property covered by the mortgage and this Agreement is described in Schedule A attached 
hereto. 
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4. (a) The Owners covenant that occupancy shall be permitted only upon execution of a lease which 
must contain clauses, among others, wherein the Lessee: 


(1) certifies the accuracy of the statements made in the application and income survey, 


(2) agrees that the family income, fanily composition and other eligibility requirements, shall 
be deemed substantial and material obligations of his tenancy; that he will comply promptly 
with all requests for information with respect thereto from the Owners or the Commissioner, 
and that his failure or refusal to comply with a request for information with respect thereto 
shall be deemed a violation of a substantial obligation of his tenancy, 


(3) agrees that, if family income limitations for continuing occupancy which may be estab- 
lished from time to time by the Commissioner are exceeded the lease may be terminated upon 
receiving a thirty day notice in writing from the Owners, which may be given at the discretion 
of the Owners or at the direction of the Commissioner, he will quit and deliver up possession 
of Be premises, 


(4) agrees that at such time as the Owners or Commissioner may direct he wil! furnish to the 
Owners certification of the then current family income. 


(b) Owners shall make dwelling accommodations and services of the project available to occu- 
pants at charges not exceeding those established in accordance with a schedule approved in writ- 
ing by the Commissioner. Such accommodations shall not be rented for a period of less than thir 
ty days or for more than one year. Commercial facilities, if any, shall be rented at not less than 
the rate approved by the Commissioner. Subleasing of accommodations shall be prohibited with- 
out prior written approval of Owners and any lease shall so provide. Upon discovery of any unap- 
proved sublcase, Owners shall immediately demand cancellation and notify the Commissioncr 
thereof. 


(c) The Owner shall have the right to charge to and receive from any tenant such amounts as 
from time to time may be mutually agreed upon between the tenant and the Owner and approved 
in writing by the Commissioner for any facilities and/or services which may be furnished by the 
Owner or others to such tenant upon his request, in addition to the facilities and services in- 
cluded in the approved ‘Rental Schedule’’. 


(2) The Commissioner will at any time entertain a written request for a rent increase properly 
supported by substantiating evidence and within a reasonable time shall: 


(1) Approve a rental schedule that is necessary to compensate for any net increase, occurring 
since the last approved rental schedule, in taxes (other than income taxes) and operating 
and maintenance expenses over which owners have no effective control, or 


(2) Deny the increase stating the reasons therefor. 
. (a) Owners shall not execute or file for record any instrument which imposes a restriction upon 
the salc, Jeasing, or occupancy of the property subject to the insured mortgage on the basis of 


race, color, or creed. 


(b) Owners shall not in selecting tenants discriminate against any person or persons by reason 
of the fact that there are children in the family. 


(c) Owners agree that admission to the project shall be limited solely to families of low or mod- 
erate income, as defined by the Commissioner, and any such family whose income exceeds the 
limits established from time to time by the Commissioner, shall not be eligible for admission to 
the project. 


(d) Owners agree that, if during the term of any lease the family income exceeds the maximur 
for continuing occupancy which may from time to tire be established by the Commissioner, 


Owners will at their discretion, or upon direction of the Commissioner shall, give thelessce notice 
that the lease will be terminated or not renewed. 


(e) Owners agree that (1) cach applicant for tenancy will be required to certify to Owners the 
total current income of the family which shall include the aggregate overall income earned by 
each member of the family except dependent children; and (2) at such time as the Commissioner 


may direct, the houschold head will be required to furnish to the Owners certification of the 
then current family incomes. 
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(f) Owners agree that they will extend a preference or priority of occupancy to those families of 
low and moderate incomes who shall have certificates of eligibility as displaced families, and 
such preferred applicants shall be given priority in original admission to the project and in their 


placement on a waiting list to be maintained by the Owners. 


6. Owners shall not without the prior written approval of the Commissioner : 


(a) Convey, transfer, or encumber any of the mortgaged property, or permit the conveyance, trans- 
fer or encumbrance of such property; 


(b) Assign, transfer, dispose of, or encumber any personal property of the project, including rents, 
or pay out any funds except from “surplus cash’, except for reasonable operating expenses and 
necessary repairs; 


(c) Convey, assign, or transfer any beneficial interest in any trust holding’ title to the property, 
or any right to manage or reccive the rents and profits thereof, unless the transferees or assign- 
ees assume the obligations of this Agreement by an instrument in writing satisfactory to the Com- 
missioner, | 


(d) Remodel, add to, reconstruct, or demolish any part of the mortgaged property or subtract from 
any real or personal property of the project; } 


(e) Make, or receive and retain, any distribution of assets or any income of any kind of the proj- 
ect except from “‘surplus cash’’ and except on the following conditions : 


(1) All distributions shall be made only as of and after the end of an annual fiscal period, 
and only as permitted by the law of the applicable jurisdiction; all such distributions in any 
one fiscal year shall be limited to six per centum on the equity investment, and the right to 
such distributions shall be cumulative; 


(2) No distribution shall be made from borrowed funds, prior to the completion of the project 
or when there is any default under this Agreement or under the note or mortgage; 


(3) Any distribution or any funds of the project, which the party receiving such funds is not 
entitled to retain hereunder, shall be held in trust separate and apart from any other funds; 


(4) There shall have been compliance with all outstanding notices of requirements for proper 
maintenance of the project. 


(f) Engage, except for natural persons, in any other business or activity, including the operation 
of any other rental project, or incur any liability or obligation not in connection with the project; 


(g) Require, as a condition of the occupancy or leasing of any unit in the project any considera- 
tion or deposit other than the prepayment of the first month’s rent plus a! security deposit in an 
amount not in excess of one month’s rent to guarantee the performance of the covenants of the 
lease. Any fund collected as security deposits shall be kept separate and apart from all other 
funds of the project in a trust account the amount of which shall at all times equal or exceed the 
aggregate of all outstanding obligations under said account; 


(h) Permit the use of the dwelling accommodations of the project for any purpose except the use 
which was originally intended, or permit commercial use greater than that’ originally approved by 
the Commissioner; : 


(i) Incur any liability, direct or contingent, other than for current operating expenses, exclusive 
of the indebtedness secured by the mortgage and necessarily incident to the execution and deliv- 
ery thereof; 


(j) Pay any compensztion or make any distribution of income or other assetsto any ofits officers, 
directors, or stockholders; 


(k) Enter into any contract or contracts for supervisory or managerial services. 


. Owners shal) maintain the mortgaged premises, accommodations and the grounds and cquipment 
appurtenant thereto, in good repair and condition. In the event all or any of the building covered 
by the mortgage shall be destroyed or damaged by fire or other casualty, the money derived from 
any insurance on the property shall be applied in accordance with the terms of the insured mort- 
gage. . 
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8. Owners shall not file any petition in bankruptcy, or for a receiver, or in insolvency, or for reor- 
ganization or composition, or make any assignment for the benefit of creditors or to a trustee for 
creditors or pennit'an adjudication in bankruptcy, the taking possession of the mortgaged prop- 
erty or any part thereof by a receiver, or the seizure and sale of the mortgaged property or any 
part thcreof under judicial process or pursuant to any power of sale and fail to have such ad- 
verse actions sct aside within forty-five days. 


(a) Owners shall provide for the management of the project in a manner satisfactory to the Com- 
missioner. Any management contract entered into by Owners, or any of them, involving the proj- 
ect shall contain a provision that it shal] be subject to termination, without penalty and with or 
without cause, upon written request by the Commissioner addressed to the Owners. Upon receipt 
of such request Owners shall immediately terminate the contract within a period of not more than 
thirty (30) days and shall make arrangements satisfactory to the Commissioner for continuing 
proper management of the project. : 


(b) Payment for services, supplies, or materials shall not exceed the amount ordinarily paid for 
such services, supplies, or materials in the area where the services are rendered or the supplies 
or materials furnished. 


(c) The mortgaged property, equipment, buildings, plans, offices, apparatus, devices, books, con- 
tracts, records, documents, and other papers relating thereto shal] at all times be maintained in 
reasonable condition for proper audit and subject to examination and inspection at any reasonable 
time by the Commissioner or his duly authorized agents. Owners shall keep copies of all written 
contracts or other instruments which affect the mortgaged property, all or any of which may be 
subject to inspection and examination by the Commissioner or his duly authorized agents. 


(a) The books and accounts of the operations of the mortgaged property and of the project shall 
be kept in accordance with the requirements of the Commissioner: 


(e) Within sixty days following the end of each fiscal year the Commissioner shall be furnished 
with a complete annual financial report based upon an examination of the books and records of 
the mortgagor prepared in accordance with the requirements of the Commissioner, certified to by 
an officer or responsible ‘‘Owner’’ and, when required by the Commissioner, prepared and certi- 
fied by a Certified Public Accountant, or other person acceptable to the Commissioner. 


(f) At the request of the Commissioner, his agents, employees, or attorneys, the Owners shall 
furnish monthly occupancy reports and shall give specific answers to questions upon which in- 
formation is desired from time to time relative to the income, assets, liabilities, contracts, op- 
eration, and condition of the property and the status of the insured mortgage. 


(g) All rents and other receipts of the project shall be deposited in the name of the project in a 
bank, whose deposits are insured by the F.D.1.C. Such funds shall be withdrawn only in accord- 
ance with the provisions of this Agreement for expenses of the project or for distributions of sur- 
plus cash. Any owner receiving funds of the project other than by such distribution of surplus 
cash shall immediately deposit such funds in the project bank account and failing so to do in 
violation of this Agreement shall hold such funds in trust. Any owner receiving property ofthe 
project in violation of this Agreement shall immediately deliver such property to the project and 
failing so to do shall hold such property in trust. 


. Upon a violation lof any of the above provisions of this Agreement by Owners, the Commissioner 
may give written notice, thereof, to Owners, by registered or certified mail, addressed to the 
addresses stated in this Agreement, or such other addresses as may subsequently, upon appro- 
priate written notice thereof to the Commissioner, be designated by the Owners as their legal 
business address. “If such violation is not corrected to the satisfaction of the Commissioner 
within thirty days after the date such notice is mailed or within such further time as the Com- 
missioner reasonably determincs is necessary to correct the violation, without further notice the 
Commissioner may declare a default under this Agreement effective on the date of such declara- 
tion of default and upon such default the Commissioner may: 


(a) (1) If the Commissioner holds the note - declare the whole of said indebtedness immediately 
due and payable and then proceed with the foreclosure of the mortgage; 


(2) If said note is not held by the Commissioner - notify the holder of the note of such de- 
fault and request holder to declare a default under the note and mortgage, and the holder after 
recciving such notice and request, but not otherwise, at its option, may declare the whole in- 


debtedness duc, and thereupon proceed with foreclosure of the mortgage, or assign the note 
and mortrae to the Commissioner as provided in the Reeulatioana: 
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(b) Collect all rents and charges in connection with the operation of the project and usc such 
collections to pay the mortgagor's obligations under this Agreement and ‘under the note and mort- 
gage and the necessary expenses of preserving the property and operating the project; 


(c) Take possession of the project, bring any action necessary to enforce any rights of the Own- 
ers growing out of the project operation, and operate the project in accordance with the terms of 
this Agreement until such time as the Commissioner in his discretion determines that the Owners 
are again in a position to operate the project in accordance with the terms of this Agreement and 
in compliance with the requirements of the note and mortgage; 


(a) Apply to any court, State or Federal, for specific performance of this Agreement, for an in- 
junction against any violation of the Agreement, for the appointment of a receiver to take over 
and operate the project in accordance with the terms of the Agreement, or for such other relicf as 
may be appropriate, since the injury to the Commissioner arising from aidefault under any of the 
terms of this Agreement would be irreparable and the amount of damage would be difficult to as- 
certain. 


As security for the payment duc under this Agreement to the reserve fund for replacements, and 
to secure the Commissioner because of his liability under the endorsement of the note for in- 
surance, and as security for the other obligations under this Agreement, the Owners respectively 
assign, pledge and mortgage to the Commissione: their rights to the rents, profits, income and 
charges of whatever sort which they may receive or be entitled to receive from the operation of 
the mortgaged property, subject, however, to any assignment of rents in the insured mortgage re- 
ferred to herein. Until a default is declared under this Agreement, however, permission is granted 
to Owners to collect and retain under the provisions of this Agreement such rents, profits, in- 
come, and charges, but upon default this permission is terminated as to al] rents due or collected 
thereafter. 
12. Owners agree that there shall be full compliance with the provisions of (1) any state or local 
laws prohibiting discrimination in housing on the basis of race, color, creed, or national origin; 
and (2) with the Regulations of the Federal Housing Administration providing for nondiscrimina- 
tion and equal opportunity in housing. It is understood and agreed that failure or refusal to com- 
ply with ‘any such provisions shall be a proper basis for the Commissioner to take any corrective 
action he may deem necessary including, but not limited to, the rejection of future applications 
for FHA mot:gage insurance and the refusal to enter into future contracts of any kindwith which 
the Owners are identified; and further, if the Owners are a corporation or any other type of busi- 
ness association or organization which may fail or refuse to comply with the aforementioned pro- 
visions, the Commissioner shall have a similar right of corrective action (1) with respect to any 
individuals who are officers, directors, trustees, managers, partners, associates or principal 
stockholders of the Owners; and (2) with respect to any corporation or any other type of business 
association, or organization with which the officers, directors, trustees, managers, partners, 
associates or principal stockholders of the Owners may be identified. | 


13. As used in this Agreement the term: 


(a) “‘Mortgage”’ includes “‘Deed of Trust’, **Chattel Mortgage’, and any other sccurity for the 
note identified herein, and endorsed for insurance or held by the Commissioner; 


(b) “‘Mortgagee”’ refers tothe holder of the mortgage identified herein, its successors andassigns; 
(c) “*Mortgagor’” means the original borrower under the mortgage and its successors and assigns; 


(d) “Owners” refers to the persons named in the first paragraph hercof| and designated as ““Own- 
ers’’, their successors and assigns; 


(e) “‘Mortgaged Property” includes all property, real, personal, or mixed covered by the mortgage 
or mortgages securing the note endorsed for insurance or held by the Commissioner; 


(f) “Project’® includes the mortgaged property and all its other assets of whatsoever nature or 
wheresocver situate, uscd in or owned by the business conducted on said mortgaged property, 
such business being the furnishing of housing and other such activities as are incidental thereto; 


(g) “Surplus Cush”* means any cash remaining after: 


(1) the payment of: 


(i) All sums duc or currently required to be paid under the tenns of any mortgage or note 
insured or held by the Federal Housing Commissioner; 
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(ii) Al amounts required to be deposited in the reserve fund for replacements; 


(iii) All obligations of the project other than the insured mortgage unless funds for payment 
are set aside or deferment of payment has been approved by the Commissioncr; and 


(2) the segregation of: 


(i) An amount equal to the aggregate of all special funds required to be maintained by the 
project; 


(ii) All tenant security deposits held; 


th) ‘‘Hesidual Receipts” means any cash remaining after payment from “surplus cash’’ of all 
dividends or distributions declared by the corporation as provided in paragraph 6 (e) (1) hereof. 


(i) ‘‘Family”” means (a) two or more persons related by blood, marriage, or opcration of law, who 
occupy the same unit; (b) a handicapped person who has a physical impairmeat which is expected 
to be of long-contintied and indefinite duration, substantially impedes his ability to live independ- 
ently, and is of such a nature that his ability to live independently could be improved by more 
suitable housing conditions; or (c) a single person, 62 years of age or older. 


Gj) “Distribution”? means any withdrawal or taking of cash or other assets of the project other 
than payment for reasonable expenses incident to its operation and maintenance; 


(k) “income”? means all gross income, before taxes and other deductions, reccived by all mem- 
bers of the family, ‘except a dependent child or children, as the latter is defined by the Internal 
Revenue Service. 


(1) “*Rental’’ for the purpose of determining occupancy eligibility includes shelter and all utili- 
ties (except telephone), such as heat, water, electricity and cooking fuel which may be included 
in the approved ‘Rental Schedule’. 


(m:) “Equity Investment”’ shall be considered the product of the amount of the final endorsement 
of the insured mortgage and 1J.11 per centum. 


(n) “Default”? means a default declared by the Commissioner when a violation of this Agreement 
js not corrected to his satisfaction within the time allowed by this Agreement or such further 
time as may be allowed by the Commissioner after written notice; 


14. This instrument shall bind, and the benefits shall inure to, the respective Owners, their heirs, 
legal representatives, executors, administrators, successors in office or interest, and assigns, 
and to the Commissioner and his successors so long as the contract of mortgage insurance con- 
tines in effect; and during such further time as the Commissioner shall be the owner, holder, or 
reinsurer of the mortgage, or obligated to reinsure the mortgage. 


15. Owners warrant that they have not, and will not, execute any other agreement with provisions 
contradictory of, or in opposition to, the provisions hereof, and that, in any event, the require- 
ments of this Agreement are paramount and controlling as to the rights and obligations set forth 
and supersede any other requirements in conflict therewith. 


16. The invalidity of any clause, part or provision of this Agreement shall not affect the validity or 
the remaining portions thereof. 


17. The following Owners: 


do not assume personal liability for payments due under the note and mortgage, to the reserve 
for replacements, or for matters not under their control, except: 


(a) for funds or property of the project coming into their hands which, by the provisions hercof, 
they are not entitled to retain; and 


(b) for their own acts and deeds or acts and deeds of others which they have authorized in vio- 
lation of the provisions hercof. 
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June 17, 1968 


Mr. Arthur R. Seder, Jr. 
General Counsel 

Americen Natural Gas Service Co. 
One Woodward Avenue 

Detroit, Michigan 48226 


Re: Elmuood Park Project No, 2, Mich. R-62 
Land Disposition 


Dear Mr. Seder: 


We are in receipt of your letter of June 14, 1968 concerning 


the captioned project. 


You may consider this 2 tentetive letter of commitment covering 
Parcel 9 in the Elmwood Park Rehabilitation Project No. 2 te 
Michigen Consolidatca Homes Corporation. This commitment 
is, oF course, subject to the final epproval by tre Detroit 
Housing Commission of your site and architectural plans for 
the proposed development and subject to your securing an FEA 
Commitnent under Section 221(¢)(3) of the Netional Housing 

Act as amended. 

May we suggest that you keep in constant touch with the Project 
Manager, Mr. Donald Smith, and have preliminary conirerences 
with him prior to the commencement ox eny architectural or 
site planning. 


Very truly yours, 


| 


HOUSTG COMMISSION 


\) Hy 
~ Act ‘. 


Director-Secretary 


DS/etw 


amet nee 


joe 


we J 


SEES ¢ Oegomes. 


SiO cael 


-TT- 


= | MUI 
= ; Se aectesa ans en 
: -78- 


-79- 


j 
; 
‘ 
i 
! 
i 
| 
H 


OTE LED ae 
1 DUETS 


i Se ee 


ie ' 
s 

1 

io ' 

i 

i 

ry i 


8h 


¢ Ped oF 


W 
ay 4% 


eb a £* RAB © 


— oa 


dey ETSI, 
SBvos hd Hae 03 om Ass bee 
ARNE BL PEAY NS ots tan 
» 1S ATT Ba 
(re e 5) Sake: 

TAR WAT OZ ta 


Be Ors or] uh 
a. ed rie Popuaiwat 

» $B LOM RL, ETO 
mee RTOS IVS SLE IUD STC a Ie 


eta : eperntcey 


‘ou __ 37 \AH913 


sae 


EXHIBIT H-10 


[309] 
Gity of Detrott 


EXECUTIVE OFFICE 


JEROME P. CAVANAGH 
MAYOR 


June 18, 1968 


Mr. Hugh C. Daly 

Executive Vice President 

Michigan Consolidated Gas Company 
One Woodward Avenue 

Detroit, Michigan 48226 


Dear Mr. Daly: 


I was very pleased to learn of your plans to construct and 
operate moderate and low income housing units in the City of Detroit 
under Section 221-d-3 of the National Housing Act. 


As I have said repeatedly in public statements and in 
testimony before various committees of the Congress, the problem 
of adequate housing for our citizens is one of the most urgent and pressing 
matters which confronts the City of Detroit. 


It is clear to me that private business must become directly 
involved in the construction of housing for persons of moderate and low 
income, for this gigantic job requires the combined efforts of all elements 
of the community if the needs are to be met. 


I think it is particularly appropriate that Michigan Consolidated 
Gas Company, as a public utility serving the City of Detroit, will become 
actively engaged in a program to provide housing that will meet the needs 
of human dignity. Your company knows the City of Detroit and knows its 
problems and needs. I am sure that you can create an organization that 
can make progress quickly. You have demonstrated an ability to construct 
and operate complex facilities to serve the people andI am confident that 
this type of know-how can be applied to the housing field. 


Without this type of effort 1 am most concerned that the City of 
Detroit faces even more serious housing problems in the immediate future. 
My office and the departments of the city government will attempt to 
assist you in every possible way. 


Sincerely yours, 


MICHIGAN CONSOLIDATED GAS COMPANY 


Tabulation Showing Number of Dwelling Units 
Demolished and New Dwelling Units Added in the 


City of Detroit from 1963 Through 1967 


Dwelling New Dwelling : Net Dwelling 
Units Units Units 
Demolished Added Lost 
2,498 2,197 : 301 
3,060 2,321 | B9 
4,176 1,877 
3,645 1,478 


429k 1,720 


Source: Above data was obtained from the Southeastern Michigan 
Council of Governments (formerly the Detroit Metropolitan 
Area Regional Planning Commission). 


Marketing and Forecasting Department 
September 9, 1 
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ee 


Tabulation Showing Number of Families Living in the City of Detroit 
Only And The Annual Change For The Years 1950 Through 1967 


(2) (2) 
r Increase 
of 


Families ( Decrease ) 


534,159 -90 
2.39 


hw 
Rxe 


( 
( 
( 
( 
( 
( 
( 
( 
( 
( 


POPPER 


Note: ‘The above data on number of families in the City of 
Detroit only was obtained from the Department of 
Census of the Detroit Public Schools. 


Marketing and Forecasting Department 
June 6, 1968 
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Tabulation Showing Total Customers in the Entire Detroit District At The End of 
Each Year and the Total Number of Customers Added Each Year As Compared To The 
Number of New Gas Services Installed for New Customers From 1946 Through 1967 


Number of New Gas Services Installed Tor "ev ee eee 


(1) (2) (3) | (4) 
New Gas Customers 
Total Total Services Gained or 
Customers Customers Installed (Lost) Based 
End of Added Each For New On New Gas 
Year Year Customers Services Installed 


§12, 673 11,181 
526,045 

541,931 

567,894 

597,807 

611,840 

624,047 

636, 322 

649,231 

668 


Note: Above data obtained from the official books and 
records of the Company. 


Marketing and Forecasting Department 
June 6, 1968 
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Tabulation Showing Numbers of Cut and Capped and Abandoned Inactive Gas Services 


In The Detroit District As Well As the Number of Residential Unit Demolitions 
Located in the City of Detroit From 1951 Through 1967 


(1) (2) 
Cut and Capped And Residential Unit Demolitions 


Abandoned Inactive Gas Services City of Detroit Only 


2,188 
1,553 
2,134 


Note: 1. Cut and capped and abandoned inactive gas services was 
obtained from the official books and records of the 


Company . 


| Residential unit demolitions for the City of Detroit only 
‘was obtained from the Planning Division of the Southeast 
| Michigan Council of Governments (Formerly the Detroit 
‘Metropolitan Area Regional Planning Commission) 


Marketing and Forecasting Department 
June 6, 1968 


‘Honorable Manuel F. Cohen 
Chairman 

Securities and Exchange Commission 
500 North Capital Street, N.W. 
Washington, D. C. 20549 


Dear Mr. Cohen: 

We have been advised that the Michigan Consolidated Gas 
Company of Detroit, Michigan, through a newly organized 
subsidiary limited-dividend corporation, is proposing 

to construct a housing project in the inner city of Detroit, 
to be financed under the provisions of Section 221(d)(3) 
of the National Housing Act with mortgage insurance by the 
Federal Housing Administration. This we understand will 
require the approval of the Securities and Exchange 
Commission under the provisions of the Public Utility 
Holding Act of 1935. 


This Department is not, of course, in a position to com- 
ment concerning the scope of the Public Utility, Holding 
Company Act and its application to the proposal of the 

Gas Company. We are, however, vitally interested in the 
provision of housing for low and moderate income families 
and the involvement of investors in programs for this 
purpose. We believe it is particularly important that 
those segments of American industry with adequate resources, 
which have a stake in their commmnities as markets for their 
products or services and which have the public interest at 
heart, become involved in the development and redevelopment 
of their commmnities. 


Our concern in this matter parallels and reflects the con- 
cern of the Congress on this subject. In its proceedings 
leading to the enactment of the Housing and Urban Develop- 
ment Act of 1968 (Public Law 90-488, approved August 1, 
1968) the Congress sought methods of encouraging participa- 
tion and investment by industry. The Act provides new 
authority for the establishment of national housing partner- 
ships and for other major opportunities and incentives for 
private participation. 


From this standpoint, of course, we would certainly welcome 
a determination by your Commission that would permit the 
Michigan Consolidated Gas Company to take part in the en- 
deavor to provide solutions to the problems of our urgent 
urban crisis. 


Sincerely yours, 


Robert C. Weaver 


ccs 

Michigan Consolidated Gas Company 
One Woodward Avenue 

Detroit, Michigan 
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COPY 


October 3, 1258 


Honorable Fanuoel F. Cohen 
Chairmen, Securities and Exchange 
Comission 

560 North Capitol Ctreet 
¥ashington, D.C. 


Teer Mr. Chairman: 


As you sre perhaps avare, the Michigan Consolidated Gas 
Company has applied for SEC authorization to build low end 
moderate income housing in Detroit’s inner city. 


Tne authorization, I understand, is necessary under the 
Public Utility Holding Company Act. I pretond no expertise 
on this law and certsinly hold no views on its applicability 
to this case. 


But it does seem to me that the proposed project, lav 


permitting, is a moritorious one. Congressional sentiment, 
of course, is strongly encoursging to the idea of gotting 
private enterprise involved in urban housing problems. 


The problem in Dotroit, as elsewhere, is a scrious one 
and Michigan Corsolicated’s project is important because it 
is one of the first efforts by private industzy in this 
directéen. 


Hopefully, the Commission might find it proper to weich 
this consideration if the loyal balances prove to be narrow. 


With every best wish, 


Sincorely, 


a.) 
Manor 


ja" oF eam Fh 


Weer tee 


A Citizens’ Fi sturees Commitee 


> Division of tfatrorchtan Fund, 'r2. 


1515 Cew a & Trust 
271 Vest 
Cetroit, MF 


Committee Memmers: 


Jonn W. Armstrong 

firs. Lena Bisons 

Paul Borman 

trs. Gerald Bright 

Tne Honora!s E¢ward Carey 
The Very Sev. t/atco'm Carron S.J. 
Wlather L. & 

Vaitiam tM. 0 

Norman Dr 

tdax M4. Fisher 

Henry Ford !! 


Norvell Horr: 

Awin Harrigen 
Norman Hit! 

Robert Hatmizs, Sr. 
Joseph L. Hudson, Jr. 
Richard F. Yes! 
Arthur Jonson 

Dr. William R. Keast 
Damen Keith 

Senator En.it Los 
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Walter P, Reuther 
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fe Detesst fee. 
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Metropolit:: 


October 3, 1968 


The Honorable Manuel F, Cohen, Chairman 
Securities and Exchange Commission 

500 North Capitol Street 

Washington, D,C. 20549 


Dear Mr. Cohen: 


Iam writing to inform your Commission of the 
interest of New Detroit, Inc., which is the successor 
of the New Detroit Committee, in the proposal of 
Michigan Consolidated Gas Company to construct a low 
and moderate income housing project in the inner city 
of Detroit. 


As you may know, the New Detroit Committee was 
established following the Detroit riots of 1967 to help 

to rebuild Detroit by mobilizing available resources in 

the private sector. One of the primary areas of concern 
of New Detroit, Inc. is the field of housing for residents 
of the inner city. Unfortunately, this is an area in which 
little has been accomplished, and a truly massive effort 
is required, as is indicated by the attached excerpt from 
the New Detroit Committee's Progress Report issued in 
April of this year. There are at least 75, 000 substandard 
units in Detroit and the great bulk of these are concentrated 
in our inner city, which with further erosion will becofme 
a veritable wasteland. 


The proposal of Michigan Consolidated Gas Company to 
construct a new housing project in the inner city represents 
the real tangible cvidence that private industry is willing 

to undertake the job of providing decent housing for low 

and moderate income families in the City of Detroit. As suc 
it is most important that this project be completed promptly 
and successfully; this will undoubtedly serve as an example 
which will inspire the private sector to construct others 

like it as rapidly as possible. 


The Honorable Manuel F. Cohen ‘October 3, 1968 
Page Two 


I understand that Michigan Consolidated must obtain 
authorization from the Securities and Exchange 
Commission under the Public Utility Halding Company 
Act in order to participate in this program. While I 
do not, of course, wish to express any opinion on the 
legal qucstions involved, I want to assure your 
Commission that the participation by Michigan 
Consolidated in the construction of housing in the 
City of Detroit as contemplated by its proposal is 
urgently needed and would be greatly in the public 
interest. 


Very truly yours, 


Max M, Fisher 
Chairman of the Board 


ce: Mr. Ralph McElvenny ~~ 


HOUSING 


An estimate of the housing situation in the Detroit Metropolitan 
area indicates that of approximately 1,100,000 units, at least 
100,000 are substandard. Some are almost completely so and mst 
sooner or later be demolished; others are well within the range 
of rehabilitation. Of the substandard units, approximately 75,000 
are within the City of Detroit and the vast majority of those are 
occupied by Negroes. 


Rehabilitation or replacement of these substandard homes has 
been virtually stopped because of several factors which include: 
lack of mortgage funds for inner-city rehabilitation or construction, 
low vacancy rates and segregated housing patterns which allow 
even the least desirable houses to be marketable, and low family 
incomes which would not allow for purchase or rental of adequate 
housing without some form of subsidy. 


Of all urban problems, the problem of housing may be the most 
dependent upon federal action. Unfortunately, there has been no 
national program, until very recently, which would effectively pro- 
vide housing for poor people. Even now, Congress is not moving 
to remedy this deficiency. 


Nor is there a state program worthy of the name. A State Hous- 
ing Development Authority was created in 1966, but its budget 
was so limited as to preclude its having any real impact on the 
problem. 


At the local level, there has been no public housing constructed 
in Detroit since 1957. Privately constructed new housing for the 
poor is virtually unknown. In this regard, the Committee sees little 
chance of substantial private commitment unless incentives in the 
form of tax relief or removal of unrealistic building code restrictions 
are provided. 


Thus, the capability to achieve improvement has in most in- 
stances been restricted by conditions well beyond the control of 
the slum dwellers. In the view of the New Detroit Committee, 
these conditions contribute materially to the condition of civil 
unrest. 


CHARLES C. DIGGS. JR. 
131 Destrarcr, Micucan [421] Conerrrees: 
FOREIGN AFFAIRS 


DISTRICT OF COLUMBIA 


Congress of the Anited States sass RAVOURN BULDING 
House of Representatives | ae 


MISS DOROTHY QUARKER | 


ADMNESTRATIVE ASSISTANT Washington, D.C. 20515 


DETROIT OFFICES: 
casTaive: 1201 E. Grano Bivo. 48211 


Cctoder 3, 1963 


Yonotable saauel F, Cohen, Snaircan 
Securities and Exckange Comissica 
500 Serta Capitol 3trect 
Washington, Ve Ce 


Dear ir. Chairaan: 


I wish to advise you of SY interest in the proposal of ‘chizan 
Consolidated Gas Company +o construct 2 housing project ja the 
inner-city of petroit under Soction 221 (3)! G) of tne National 
housings ACTe | 


As tac Representative in Congress from the Sistrict ia waich this 
project is to be vuilt, I can assure you that it is vitaliy neolod. 
The wafortunate fact is that no new housing projects are now bein; 
puilt in tne janerecity aTsa, whica needs jiterally tons of thousands 
of uew nouses and aprrezeats to provide deceat housing for te 
residents oF that arca within low and noderate incoucSe 


I am aware that certain legal questions are posed by nienizan 
Consoliuated's anplicatioa miuer tue purlie utility itylding Cosnany 
Act waica I trust you have cnougy discretionary power tO resolve. 

I aa delicutes to Know that suca a Jistingvisace and resourcetul 
company 1s Willin; to wuiversizy its javestnent ane contriouts to 
tais kind of orajzct iu the puciic jnterest. If ayproved vy your 
Comission it would set a noaniagrul precedent td cacosrage otner 
entrepreneurs similarly situated. Rising construction and releted 


costs expuasize te urgoacy oF an early cocision. 


Very truly yours, 


CHARLIS Ce DIGS, JX. 


Ldumer OF Consress 
M3ta vistric® of cAI AR 


ec: fon. John Dingell 

Atty. Arthur Seder 
Paul Weber 
Nugh Daly 
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(Holding Company Act Release No. 16331) ADMINISTRATIVE PROCEEDING 
FILE NO. 3-1721 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D. C. 
March 31, 1969 


DE 


In the Matter of 


FINDINGS 
AND OPINIONS 


MICHIGAN CONSOLIDATED SAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 
Detroit, Michigan 
(70-4648) 


Public Utility Holding Company Act of 1935 


0p 0 00 08 8 OP oe 08 40 oP oF Oe 


NON-UTILITY ACQUISITION BY UTILITY SUBSIDIARY OF 
REGISTERED HOLDING COMPANY 


Application for approval of proposed acquisition, 

by public-utility subsidiary of registered hold- 

ing company, of securities of non-utility subsidiary 
which proposed to construct low and moderate income 
urban housing project pursuant to National Housing 
Act and subject to approval of and regulation by 
Federal Housing Authority, granted. 


APPEARANCES: 


Arthur R. Seder, Jr., and Sidley & Austin, for Michigan 
Consolidated Gas Company and Michigan Consolidated Homes Corporation. 


Aaron Levy, Thomas W. Armstrong and H. Kennedy Linge, for 
The Division of Corporate Regulation of the Commission. 


Commissioner Smith, with whom Commissioner Wheat _ joins: 


This is an application under the Public Utility Holding Company 
Act of 1935 by a public utility subsidiary of a registered holding 
company to provide financing for a housing project in the Detroit 
inner city. The issue is whether the proposed investment would be 
a@etrimental to the carrying out of those provisions of the Act that 
limit the acquisition or retention of non-utility businesses. 


The application is made by Michigan Consolidated Sas Company, 
a wholly-owned subsidiary of American Natural Gas Company, and by its 
subsidiary Michigan Consolidated Homes Corporation. Michigan Consolidated 
distributes natural gas at retail in various cities in Michigan includ- 
ing Detroit. In 1967 it had operating revenues of $251 million, net 
revenue of $24 million, and gross plant at the end of that year of 
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$604 million. 1/ Michigan Consolidated has recently organized Homes 
Corporation to construct and operate low and moderate income housing 
projects in Detroit as a "limited dividend" housing ‘corporation under 
Section 221(d) (3) of the National Housing Act. Homes Corporation 
proposes to construct at an estimated cost of $2,340,000 a housing 
project of 130 units on 6.5 acres of cleared land in the Detroit 
inner-city area which it has an option to purchase from the Detroit 
Housing Commission. 

To provide necessary construction funds, Homes Corporation 
proposes initially to issue and Michigan Consolidated proposes to 
acquire a maximum of $500,000 in Homes Corporation common stock and 
up to $3,000,000 in its short term promissory notes. It is presently 
estimated that during construction Homes Corporation will borrow from 
Michigan Consolidated only about $2,100,000 and issue to it only 
about $200,000 in common stock. When the construction is completed 
the outstanding notes will be retired with the proceeds of a 
$2,106,000 mortgage loan which Homes Corporation, as a limited 
dividend housing corporation, expects to obtain from the Federal 
National Mortgage Association. That loan will haveja 40-year maturity 
and bear interest at 3%. It is contemplated that a construction 
company will build the housing project for a fixed fee as agent of 
Homes Corporation and that when completed the project will be managed 
by a local management firm. Homes Corporation's officers and employees 
will ordinarily be officers and employees of Michigan Consolidated, and 
Homes Corporation will be billed at cost for their services as well as 
for any services performed by personnel of the system service company. 
The project is subject to ti = approval of and regulation by the Federal 
Housing Authority. 


While notice was given affording any interested persons an 
opportunity to request a hearing, no hearing was requested. As 
ordered in the notice and agreed upon by applicants and our Division 
of Corporate Regulation, we have considered the matter on the briefs 
filed by the parties and the record consisting of information and 
documents filed by applicants. 


We believe applicants' participation in the |Detroit inner 
city housing project meets the requirements of Section 11(b) (1) of 
the Act, as they have asserted. This overwhelmingly necessary and 
yet relatively limited investment of private capital cannot, in our 
view, be considered “detrimental to the carrying out" of the simpli- 
fication and integration provisions of the Holding Company Act. 
Investment of private capital for such a purpose has been generally 
determined by Congress to be in the national interest 2/ and specifi- 
cally determined by management to be in the corporate interest -- and 
both determinations have been made on the basis of compelling and 
uncontroverted facts of great significance to both the country and 
the company. 


l/ American Natural has two other gas utility subsidiaries which 
distribute gas at retail, Wisconsin Gas Company! and Central 
Indiana Gas Company, and it also owns all the common stock of 
Michigan-Wisconsin Pipe Line Company which transports natural gas. 
For the year ended December 31, 1967, consolidated operating 
revenues of the American Natural system were $440 million and 
consolidated net plant as of that date was over, $1.1 billion 


Housing and Urban Development Act of 1968, Section 2, 42 U.S.C. 
§1441; National Housing Act, as amended, Section 221(a), 12 


U.S.C. $1715 l(a). 
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To parse it, the acquisition by applicant of stock and short- 
term notes of Homes Corporation requires, by virtue of Section 9(a) (1), 
approval of the Commission under Section 10. Section 10 then contains 
five general standards, at least two of which -- 10(b) (2) and 10(c) (2) -=- 
are clearly inapplicable to acquisitions of non-utility interests. A 
third -- 10(b) (1) -- provides, in brief, that the acquistion must not 
tend towards interlocking relations or concentration of control of 
utility companies. This acquisition cannot. The fourth -- 10(b) (3) -- 
provides that the Commission shall approve the acquisition unless it 
finds that the acquisition will unduly complicate the capital structure 
of the applicants (this acquisition will not) or will be detrimental 
to the public interest or the interest of investors or consumers or 
the proper functioning of the applicants’ system. There is no basis 
in this record to make any such finding here; indeed, the clear 
weight of the evidence is to the contrary. Finally under Section 
10(c) (1) as here pertinent, notwithstanding having satisfied the fore-= 
going standards, the acquisition may not be “detrimental to the carry- 
ing out" of the provisions of Section ll. 


Section ll then instructs the Commission to take such action 
as it finds necessary to limit the operations of a holding company 
system to a single integrated system (or under certain conditions more 
than one) and to such other businesses as are “reasonably incidental, 
or economically necessary or appropriate to the operations” of an 
integrated public utility system. Section 11(b) (1) goes on to provide 
that the Commission may permit as “reasonably incidental, or 
economically necessary or appropr " of the system 
retention of a non-utility inter i issi inds is (ii) 
“necessary or appropriate in the public in 
of investors or consumers" and (iii) “not detrimental to the proper 
functioning” of the public utility system. 3/ 


The Commission has previously held that any interests whose 
retention would not be permitted under Section 11(b) (1) may not be 
acquired under Section 10(c) (1). 4/ Any other reading would be 
inconsistent with carrying out the requirements of Section ll. There- 
fore, although there has been no court decision and relatively few 
Commission cases 5/ dealing with an acquisition of non-utility proper= 
ties, the retention cases are sufficient authority. 


The Supreme Court has never dealt with the “other business" 
clauses of Section 11(b) (1) and its only comment with respect to them 
was a descriptive one made while deciding another issue. It said 


ee 


3/ While there has been some debate about the independent significance 
of the two “other business" clauses in Section ll, we have sought 
to obviate that by accepting the clauses as providing a triple 
test, each part of which must be met. Cf. Engineers Public Service 

Company, 12 S.E.C. 41, 47 (1942) . 


Texas Utilities Company, 21 S.E.C. 827, 829 (1946) . 


see, for example, in addition to Texas Utilities Company, supra, 
Missouri Power & Light Company, Holding Company Act Release No. 
12524 (June 3, 1954); Arkansas Power & Light Conpany, Holding 
Company Act Release No. 14164 (February 15, 1960); Ihe Peoples 
Natural Gas Company, Holding Company Act Release No. 14709 
(October 1, 1962); Mississippi Power & Light Company, Holding 
Company Act Release No. 14808 (February 27, 1963). 
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“other holdings may be retained only if their retention is related to 
the operations of the retained utility properties". 6/ Several Courts 
of Appeal have addressed themselves to these clauses. 7/ They make 
it clear that the burden is on an applicant to show affirmatively 

any "exceptional facts" 8/ which the Commission must find to meet the 
triple test of Section 11(b)(1) for retention of non-utility proper- 
ties. However, we do not read those cases as having given judicial 
sanction for all purposes to the particular formulation of the statu- 
tory test set forth in various Commission decisions that a showing is 
required of “an operating or functional relationship" 9/ between the 
utility system and the non-utility business. | 


Some of the early Commission cases 10/ and one Court of 
Appeals 11/ interpreted the “other business" clauses as requiring a 
reference back to the Section 1(b) (4) legislative finding that the 
national public interest and the interest of investors and consumers 
are or may be adversely affected | 


“when the growth and extension of holding ‘companies 
bears no relation to economy of management and 
operation or the integration and coordination of 
related operating properties." 


While this is a strong policy guidance against any acquisition of a 
non-utility business that bears “no relation" to the utility operations, 
| 


— —_—_;_—_{=z{——~—~—=&=—EE—EEEE ———— 
6/ North American Co. v. S.E.C., 327 U.S. 686, 697 (1946) - 


T/ Philadelphia Co. v. S-E.C., 177 F.2d 720, 726 (D.C. Cir. 1949); 
Arkansas Netional Gas Corp. v. S-E.C., 154 F.2d 597, 599 (Sth Cir. 
1946); United Gas Improvement Co. v. S.E.C., 138 F.2d 1010, 1021 
(3rd Cir. 1943); North American Co. v. S.E.C.,; 133 F.2d 148, 152 
(2nd Cir. 1943). In these cases the Courts upheld the Commission 
which, in attempting to simplify huge holding company complexes, had 
ordered divestment of extensive non-utility operations found not to 
be reasonably related to the utility system.| For example, in 
North American divestment was ordered of a railroad serving several 
cities in Virginia, and the major bus line and a large amusement 
park in the District of Columbia. In this and other cases the 
Commission has also ordered divestment of other enterprises which 
it found were intended primarily as separate businesses “devoted to 
independent ends and only accidentally and casually serv[ing] the 
interests of the [utility] system." Engineers Public Service 
Company, 12 S.E.C. 41, 50 (1942). 


Philadelphia Co. v. S.E.C., supra note 7, at 726. 


Philadelphia Company, 28 S.E.C. 35, 75 (1948), affirmed, supra note 
7; General Public Utilities Corporation, 32 Si:E.C. 807, 839 (1951). 


North American Company, ll S.E.C. 194 (1942); | Engineers Public 
Service Company, supra note 7. 


North American Co. v. S.E.C., supra note7 at 152-3, affirmed 
as to constitutionality, supra note 6. 
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that expression of concern must be read in the context of the other con- 
cerns Congress had about utility holding companies and which it expressed 
in Section 1(b): absence of accurate financial information for investors, 
overcapitalized structures that affected rate bases for consumers, exces- 
sive charges to the operating utilities by'affiliates, ineffectiveness 
and obstruction of state regulation, control of utilities through dispro- 
portionately small investment, lack of economies in utility operations 
and in raising of capital, and inadequate service to consumers. None of 
these fundamental concerns are or can be remotely involved in the instant 
limited investment, nor can any of these weaknesses result from it. In 
our view Section 1(b) is a statement of policy that must be read as a 
whole to see the real problems with which Congress was then dealing. 


Here there is no absentee management or geographical dispersion. 
This is not a speculative lark or financial manipulation by management 
that shows the insensitivity to a community's needs that was at the heart 
of Congress’ concern in the Holding Company Act. This is just the re- 
verse. Management shows a profound awareness of a very critical situa- 
tion within their primary service district that directly affects both 
Consumers and, consumption, 12/ and they have demonstrated a highly respons- 
ible approach to the problem.13/ Their proposal does not seem to us to 
raise any of the spectres that haunted the utility industry in the 20's 
and 30's. We do not believe that the investment in the Detroit inner city 
housing project bears "no relation" to the operation of Michigan Consoli- 
dated. To the contrary, it "is related."14/ 


There may be concern that any departure, no matter how limited, 
from an “operating or functional relationship" test in Section 11 would 
open the door to the acquisition by public utility holding companies or 


——— 


12/ Applicant derives over 70 percent of its total revenues from the 


Detroit district and has a heavy fixed investment in the 
physical plant in the district. It has attached as exhibits to 
the application photographs which araphicall illustrate the sub- 
standard housing conditions in the area wheré it intends to con- 
struct its housing project. Similar conditions exist in other 
areas of the city. It is estimated that in one section of Detroit 
housing over 162,000 persons, 53 percent of the housing units are 
dilapidated, deteriorating, or lack full plumbing. Report of the 
National Advisory Commission on Civil Disorders, P- 258 (1968) . 
Michigan Consolidated maintains that lack of adequate housing has 
caused increasing numbers of residential customers to move from 
the inner city area. The. company believes that unless steps are 
taken to halt further deterioration, similar consequences may be 
expected with respect to commercial customers. The existence of 
conditions such as applicant has illustrated in the Detroit dis- 
trict pose a potential threat both to continuation of service and 
to Michigan Consolidated's physical property in that area. 


The application reflects a responsiveness to interestsnot only of 
the community and the consumers living in the project area, but 
also of Michigan Consolidated's investors and hence its other 
consumers. ication that the federal program 


ound business footing. The federal 
nm against any investment risk of the 
purchased by Michigan Consolidated. 
hat the equity investment of 
ar cash flow projection that 
the twentieth year, will result 
counted to present worth of 21.6 


14/ See text at note 6 above. 
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their subsidiaries of any kind of business enterprise.; We would share 
that concern, in this era of business conglomeration, if such a develop- 
ment were reasonable foreseeable. But in finding that! this investment, 
so relatively small for Michigan Consolidated and its parent but so 
relatively important for the community, meets the public interest.and 
relationship standards of Section 11, we would certainly not be authoriz- 
ing companies under the Act to launch into acquisitions of diverse commer- 
cial enterprises, or to commit disproportionate resources to unneeded 
housing projects, or to abuse their natural monopoly position in non- 
utility activities.15/ 


We are here acting within a narrow sphere. The operations of the 
project in which Michigan Consolidated proposes to invest are regulated, 
and promoted, by federal law. Of the maximum amount of $3.5 million to be 
invested, $3.0 million will be in 18-month notes that will be refunded 
out of a federal mortgage loan. The whole investment is only two percent 
of the net worth of Michigan Consolidated at December 31, 1967, less than 
one percent of the consolidated net worth of its parent American Natural, 
and the maximum equity portion is only one-seventh of the whole investment. 


| 
———————————————— eee 
15/ We do not view approval of the present application as inconsistent 
with previous Commission decisions which have hela that the mere 
fact that a business is a consumer is not sufficient to warrant re- 
tention under Section 1l(b)(1). Cities Service Power and Light Com- 
pany, 14 S.E.C. 28 (1943); Philadelphia Company, supra, note 9. 
Michigan Consolidated does not rest its application on the housing 
project's becoming a consumer of gas. The estimated gas revenues 
of $26,000 per year, which would result in annual net income of 
approximately $2,600, must be considered de minimus when viewed in 
light of either the commitment of Michigan Consolidated to the hous-— 
ing project or its total utility revenues. We have determined that 
the proposed project is appropriate to Michigan Consolidated's 
utility operations not because it may be a customer, but for the 
more encompassing reasons indicated in the text. It is also doubt- 
ful whether in previous cases where divestment was ordered the 
Commission could have made, as can be made here, the other findings 
required by Section 11(b) (1). For example, in Philadelphia Company 
(at 81) the Commission stated specifically that: 


“even if the standard of retainability contained 

in the ‘other business' clauses does not require 

a showing of a functional relationship between the 
utility system and the 'other business' sought to 

be retained, we cannot find on the evidence before 

us that the continued retention of the transporta- 
tion properties ... is necessary or appropriate in 
the public interest or for the protection of investors 
or consumers and not detrimental to the proper func- 
tions of the Duquesne electric utility system.“ 


4 
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There is no need to give this 1935 statute an inflexible, static 
historical reading. Companies subject to it are now presented with 
the Congressionally recognized urban problems of the 1960's and 1970%s 
that could not have been contemplated by the original enacters. 16/ 
The desirability of private capital becoming involved in the rebuilding 
of our cities is widely recognized and urged, 17/ and the posture today 
of the utility industry is substantially changed, at least in terms of 
the weaknesses at which the Holding Company Act was directed. Equally 
relevant, there! has been evolving since the 1930's a broader notion of 
corporate responsibility to the community. 18/ 


In this! case we are of the opinion that the applicants have 
affirmatively shown by "exceptional facts" that the acquisition of Homes 
Corporation securities in the amount applied for is (i) reasonably 
incidental or economically appropriate to applicants’ operations, (ii) 
not detrimental’ to the proper functioning of their system, and (iii) 
appropriate in the public interest or for the protection of investors 
or consumers. Accordingly, their application should be granted. 


Other Matters 


The terms of the common stock and promissory notes proposed 
to be issued by’ Homes Corporation satisfy the provisions of Section 6(b) 
of the Act. Those relate to the issue and sale of securities intended 
solely to finance the business of a subsidiary that is not a holding 
company or a public-utility company. Although the total capitalization 
of Homes Corporation will consist of approximately 90% debt, a debt 
ratio substantially higher than that usually considered appropriate 
under the Act, this mode of financing is one of the incentives pro- 
vided for private participation in housing projects under Section 221 
of the National Housing Act, the mortgage loan will be made by FNMA, and 


16/ The Division of Corporate Regulation, while opposing the grant of 
the application under the standards of Sections 10 and ll, 
recognizes the exceptional circumstances present here and has 
recommended that the proposed acquisition be permitted pursuant to 
the exemption provisions of Section 9(c) (3) of the Act, to us a 
less satisfactory route and one as to which we have some doubt. 


See, e.g., Report of the National Advisory Commission on Civil 
Disorder by Panel on Private Enterprise, Appendix H to Commission 
Report (1968); Special Report, "Business and the Urban Crisis," 
Business Week (February 3, 1968); David Rockefeller, "The Social 
Responsibilities of Business to Urban America," Financial Execu- 
tive (January 1969), p. 15; Downs, “Moving Toward Realistic 
Housing Goals," Agenda for the Nation (Brookings 1968), p. 141. 


See, e.g.,' McKinsey Foundation Lecture Series (McGraw-Hill) : 
Blough, “Free Man and the Corporation" (1959), Watson, “A Business 


and its Beliefs" (1963), Oates, "Business and Social Change" 
(1968); A. _P. Smith Mfg. Co. v. Barlow, 98 A.2d 581 (N.J. Sup. Ct. 
1953); Editorial, "What Business Can Do For the Cities," Fortune 
(January 1968) p. 127; Albrook, “Business Wrestles With its Social 
Conscience," Fortune (August 1968) p. 89; Hetherington, Fact and 
Legal Theory: Sharcholders, Managers and Corporate Social Responsi- 
bility, 21 Stan. L.R. 248, 290-1 (1969) . 
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the debt of Homes Corporation will have a minimal effect on the pro- 
forma consolidated debt of Michigan Consolidated. 19/ Accordingly, it 
does not appear necessary to impose any conditions under Section 6(b) 
on the issuance of the securities by Homes Corporation. 


; Homes Corporation will take accelerated depreciation for Federal 
income tax purposes on depreciable property and will have substantial 
interest payments which will be deductible expenses for such tax pur- 
poses. As a result it anticipates it will have tax losses which will 
have the effect of reducing the effective tax on all the companies 
included in the American Natural system's consolidated Federal income 
tax return. Under Rule 45(b) (6) under the Act, a tax reduction result- 
ing from tax losses sustained by one subsidiary of a registered holding 
company would be shared by all companies joining in the filing of a 
consolidated Federal income tax return. Since Michigan Consolidated 
will supply the equity investment and provide the temporary financing 

of construction, and because in all other respects the project is a 
local undertaking confined to the Michigan Consolidatec service area, 

it is appropriate, as requested by applicants, that! an exception from 
Rule 45(b) (6) be granted so as to authorize the allocation to Michigan 
Consolidated of any reduction in system taxes resulting from income 

tax losses of Homes Corporation. 


Commissioner Owens, concurring in the result: 


I join in the conclusion that the application for approval of 
the limited investment by Michigan Consolidated proposed in the 
regulated housing project be granted. I cannot, however, agree that 
such approval should be based upon a finding that the standards of 
Section 1l1(b) (1) are met. In my opinion there is no warrant for 
departing from the prior Commission interpretation [that the “other 
business" clauses of that Section permit the acquisition of a non- 
utility business only if there is first “an affirmative showing of 
an operating or functional relationship between the operations of the 
retainable utility system and the nonutility business sought to be 
retained.” 1/ The business of Homes Corporation, which is non-utility 
in character, is related to the operations of the American Natural 
public-utility system only in that it may help to rehabilitate and 
preserve a major area serviced by Michigan Consolidated and thereby 
promote its general gas utility business. The Commission has held that 
a customer relationship between a non-utility company and a public 
utility company is not the type of operating or functional relationship 
which Congress contemplated when it established the standards of the 
“other business" clauses. 27 A relationship based on use of a 
utility's services could be established with respect to almost any 
business, and if permitted to constitute a basis of retainability under 


See ea 


19/ As of December 31, 1967, Michigan Consolidated total debt was 
$260 million. 
| 
1/ General Public Utilities Corporation, 32 S.E.C. 807, 839-40 (1951) 
and cases therein cited; Philadelphia Company, 28 S.E.C. 35, 74-6 
(1948), aff'd Philadelphia Company v. S.E.C., 177 F.2d 720 (C.A. 
D.C., 1949). 


The North American Company, 2 S.E.C. 169, 183 (1950); Cities 


~ 


Service bower & Light Company, +4 S.E.C. 28, 29 (1943). 
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the “other business" clauses it would enable a utility system to 
engage in almost any sort of activity contrary to the intent of 
Section ll(b) (1). 3/ 


I would rest approval on the basis urged by the Division, that 
the special facts presented here justify a specific exemption under 
Section 9(c) (3) of the Act, 4/ the Section under which the Commission 
has previously permitted limited acquisitions of securities of indus- 
trial development or home construction companies. 5/ The proposed 
project in this case is part of a program under the National Housing 
Act designed to assist private industry in providing housing for low 
and moderate income families and displaced persons. Homes Corporation 
will be a limited dividend corporation, and will be subject to the 
reqiirements of the Federal Housing Administration with respect to the 
economic feasibility, construction, rents, operation, maintenance, 
accounts and other aspects of the project. One of its stated pur- 
poses is to stimulate others to join in a large scale construction of 
ow and moderate cost housing in the blighted inner-city area of 
Detroit serviced by Michigan Consolidated, which would effectuate the 
policy of the Housing Act. Under these circumstances, I consider an 
exemption under Section 9(c) (3) for the proposed financing to be 
appropriate and not detrimental to the public interest or the interest 
of investors or consumers within the meaning of that Section. 


An appropriate order granting the application and permitting 
the declaration to become effective will issue. 


By the Commission (Commissioners OWENS, WHEAT and SMITd) , 
Chairman BUDGE dissenting. 


Orval L. DuBois 
Secretary 


Chairman Budge, dissenting: 


I am aware of the meritorious policy in the National Housing 
Act to assist private industry in providing programs to rehabilitate 


en ee 


3/ Philadelphia Company, 28 S.E.C. 35, 78 (1948); Cities Service 
Power & Light Company, 14 S.E.C. 28, 39 (1943) and cases there 
cited. 


4/ Section 9(c) (3) provides that the Commission may except from the 
prohibitions of Section 9(a) the acquisition of securities by a 
subsidiary of a registered holding company within such limitations 
as the Comnission may prescribe as appropriate in the ordinary 
course of business and as not detrimental to the public interest 
or the interest of investors or consumers. 


See Rule 40(a) (5); Consolidated Gas Supply Corporation, Holding 
Company Act Release Nd. 15877 (October 17, 1967). See also 
Columbia Gas of Pennsylvania, Inc... Holding Company Act Relcase 
No. 16078 (May 29, 1968), and The Peo les Natural Gas Company, 
Holding Company Act Release No. 16049 (April 30, 1968). 
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urban areas and the public interes= sought to be served thereby. 
Unfortunately, the Housing Act does not authorize the Commission to 
ignore the prohibitions set forth in the Public Utility Holding Company 
Act. 


In passing the Holding Company Act, the Congress enumerated, 
in Section l(b), five separate conditions, each of which does or may, 
adversely affect "the national public interest, the interest of 
investors in the securities of holding companiesand their subsidiary 
companies and affiliates, and the interest of consumers. . - -" Thus, 
paragraph (4) of Section 1(b) states that such interests are or may 
be adversely affected “when the growth and extension of holding 
companies bears no relation to economy of management and operation 
or the integration and coordination of related operating properties." 


In order to give meaning to Section 1(c), waich provides, inter 
alia, that all the provisions of the Act shall be interpreted "to 
meet the problems and eliminate the evils as enumerated in this 
section", Section 11(b) (1) must be construed in such a way as to 
effectuate Section 1(b) (4). 1/ Given such a construction, there is 
an obvious inconsistency between the result reached here in granting 
this application and that reached by the Commission and the courts 
over the past twenty-five years. 


On numerous occasions, the Commission has interpreted the 
“other business" clauses in Section 11 to mean that a ‘non-utility 
business can be retained in a holding company system only on an 
affirmative showing of an operating oF functional relationship between 
the non-utility business and the cperations of the utility system. 2/ 
The instant application does not make out such a showing. 3/ The 
Commission's approval here goes far beyond the acquisition of small 
non-controlling interests in developzent or construction companies 
wnich it has previously approved. Indeed, the precedent thus 
established may inevitably result in the defeat of the Congressionally 
expressed objective of preventing utility holding companies from 
engaging in endeavors not functionally related to utility operations. 


a 


1/ North American Co. v. S.E.C., 133 F.2d 148 (C.A. 2, 1943), aff'g. 
1) S.E.C. 194 (1942), affirmed on certiorari limited to consti- 
tutional issues, 327 U.S. 686 (1946). The Court of Appeals in 
upholding the Commission's interpretation of Section 11(b) (1) 
noted, at pp. 152-153, that it was consonant with'the policy of 
the Act expressed in Section 1(b) (4). 


See cases cited in the Answering Brief of the Division of 
Corporate Regulation, page 14, and footnote 13 therein. 


A closer case than that presented here was the Commission's Section 
1l proceeding against Cities Service Power & Light Company, 14 
S.E.C. 28 (1943). There it was urged that a company operating 
trolley cars and motor coaches in the City of Toledo was retainable 
in the holding company system since it purchased all its electric 
energy requirements from the electric utility company and that the 
public interest would be served by an adequate transportation 
system wnich would attract industries to the locality. Tne 
Commission refused to permit retention, stating at page 39: 


(CONTINUED) 
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By the same token, it seems clear to me that Section 9(c) (3) 
of the Holding Company Act, wnich has been urged as a basis for action, 
does not give the Commission authority to grant Michigan Consolidated's 
application. That Section provides a statutory exemption from Commis-— 
sion approval under Section 10 only if the acquisition is “appropriate 
in the ordinary course of business of a registered holding company." 
Although Section 9(c) (3) does not specifically refer to the standards 
of Section ll as criteria for approval, nevertheless, in order for 
the statute to work as Congress intended, Section 9(c) (3) must be read 
consistent with the requirement in Section 1] making it the duty of 
the Commission to “limit the operations of the holding company 
system . . . to a single integrated public utility system. . - and 
to such other businesses as are reasonably incidental or_economically 
necessary or appropriate to the operations of such integrated public 
utility system." (Emphasis added.) 


In the circumstances, I believe the conclusion is inescapable 
that the ownership and management of a housing corporation, however 
desirable, does not meet either the "other business" test under 
Section ll requiring an operating or functional relationship to the 
operations of the utility system, or the test under Section 9(c) (3) 
of being “appropriate in the ordinary cours= of business" of a 
registered utility holding company. 4/ 


3 Continued/ 


“The claim that a customer relationship between a 
non-utility company and a public utility company 
satisfies the standards of the ‘other business’ 
clauses, has already been twice rejected. [cita- 
tions omitted] We find no warrant for accepting 
it here. The function of distributing electricity 
doesinot, in ordinary contemplation, or under the 
Act, ‘comprehend ownership of the customers as 
*reasonably incidental or economically necessary 
or appropriate.*" 


In Philajelphia Company, 28 S.E.C. 35 (1948), the Commission found 
in the Section 1l proceeding that a street railway system which 
purchased all its electric power from the electric atility company 
could not be retained, saying on page 78: 


“Similarly, the relationship established by reason of 

the consumption of electric power is not the type of 
operating or functional relationship which Congress con- 
templated when it established the standards of the ‘other 
business' clauses, for that characteristic can also be 
established with respect to almost any industry and, if 
permitted to form the basis for retainability, would 
enable electric utility systems to engage in any ani 
every sort of activity, which is precisely what Congress 
intended to correct through Section 11(b) (1)." 


This conclusion is confirmed by the fact that Michigan Consolidated 
contemplates undertaking similar projects of approximately 500 
units per year. Such an undertaking neccessarily requires the 
further acquisition of large tracts of land, and, perhaps, the 
construction of community and shopping or other commercial 
facilities as permitted under the Housing Act. 
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ADMINISTRATIVE PROCEEDINS 
FILE NO. 3-1721 


UNITED STATES OF AMERICA 
before the : 
SECURITIES AND EXCHANGE COMMISSION 
March 31, 1969 


In the Matter of 


| ORDER AUTHORIZING 
| ACQUISITION OF 

| SECURITIES AND 

| GRANTING EXCEPTION 
| PROM RULE 45(b) (6) 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 
Detroit, Michigan 
(70-4648) 


Public Utility Holding Company Act of 1935 
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An application-declaration and amendme:its ‘thereto have been 
filed with this Commission pursuant to Section: 6, 7, 9(c) (3) and 12 
of the Public Utility Holding Company Act of 1935 ‘and Rules 43 and 45 
promulgated thereunder seeking authorization for Michigan Consolidated 
Gas Company, a public-utility subsidiary company of American Natural 
Gas Company, a registered holding company, to acquire up to 5,000 
shares of the $100 par value common stock and up to $3,000,000 of short-— 
term promissory notes of Michigan Consolidated Homes Corporation and 
for the issuance thereof by Homes Corporation. Michigan Consolidated 
also requested an exception from Rule 45(b) (6) to jpermit the allocation 
of HomesCorporation's expected tax losses to Michigan Consolidated. 


Briefs have been filed by Michigan Consolidated and the 
Division of Corporate Regulation after appropriate notice of the pro- 
posed transactions was given. 


The Commission has this day concluded that the proposed acquisi- 
tions should be authorized. 


Accordingly, IT IS ORDERED that said application-declaration, 
as amended, be, and it hereby is, granted and permitted to become 
effective, subject to the terms and conditions contained in Rule 24 


under the Act. 


IT IS FURTHER ORDERED that the request for an exception from 
Rule 45(b) (6) be, and it hereby is, granted. 


By the Commission. 
Orval L. DuBois 
Secretary | 
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(Holding Company Act Release No. 15763) ADMINISTRATIVE PROCEEDING 
FILE NO. 3-2111 


SECURITIES AND EXCHANGE COMMISSION 


Washington, D. C. 
Tune 22, 1970 ' 


ee —— 


In the Matter of 


FINDINGS 
AND 
OPINION 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 
Detroit, Michigan , 
(70-4778) 


Public Utility Holding Company Act of 1935 


ACQUISITION BY PUBLIC UTILITY SUBSIDIARY COMPANY OF 
REGISTERED HOLDING COMPANY OF SECURITIES OF NON- 
UTILITY COMPANY 


Application under Sections 9(a) and 10 of Public Utility 
Holding Company Act of 1935 for approval of proposed 
acquisition, by public-utility subsidiary company of 
registered holding company, of securities of non-utility 
subsidiary company which proposed to construct low and 
moderate income urban housing projects pursuant to 


National Housing Act, denied, as not meeting standards 
of Holding Company Act. 


Acquisition by public utility subsidiary company of 
registered holding company of stock and notes of wholly 
owned subsidiary company formed to construct and operate 
housing projects under National Housing Act may_not be 
authorized under “other business" clauses of Section 11(b) (1) 
Of Public Utility Holding Company Act of 1935 in absence of 
showing of operating or functional relationship between such 
nonutility business and operations of integrated public 
utility system. 


Acquisition of ownership and management of a housing corpora- 
tion does not meet test for exemption under section 9(c) (3) 
of Public Utility Holding Company Act of 1935 as being 
appropriate in ordinary course of business of public-utility 
subsidiary company of a registered holding company. 


APPEARANCES: 


Arthur R. Seder, Jr., and Sidley & Austin, for Michigan Con- 
solidated Gas Company and Michigan Consolidated Homes Corporation. 


Solomon Freedman, Aaron Levy and H. Kennedy Linge, for the 
Division of Corporate Regulation of the Commission. 
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On March 31, 1969, the Commission, by a divided vote, granted 
an application, filed pursuant to the Public Utility Holding Company 
Act of 1935 ("Act"), for authorization to Michigan Consolidated Gas 
Company ("Michigan Consolidated") to provide financing for a housing 
project in Detroit, Michigan, through investment in and loans to its 
wholly-owned subsidiary company, Michigan Consolidated Hones Corporation 
("Homes Corporation"), a company which was organized to construct and 
operate low and moderate income housing projects as a! “limited dividend" 
housing corporation under the National Housing Act. l/ That housing 
project has been virtually completed an? two additional projects 
(Inkster and Elmwood) are presently under construction for which funds 
have been advanced on notes issued by Homes Corporation to Michigan 
Consolidated. These two companies have now filed another application 
relating to the financing of the two additional housing projects. 


Public notice of the instant application was given affording 
any interested person an opportunity to request a hearing. No hearing 
has been requested or ordered. Pursuant to the notice and the agree- 
ment of applicants, we have considered the matter on the application, 
certain additional information supplied by applicants, and the briefs 
filed in the prior proceedings. | 


Propriety of Advances and Notes 


Michigan Consolidated is a gas utility subsidiary company of 
American Natural Gas Company, a registered holding company under the 
Act. As a subsidiary company of a registered holding company, Michigan 
Consolidi ed is prohibited by Section 9(a) (1) of the Act from acquiring 
any securities or any other interest in any business without our 
approval under Section 10. The prior Commission action authorized 
Michigan Consolidated, pursuant to its request, to acquire up to 
$500,000 in common stock and up to $3,000,000 of short term promissory 
notes of Homes Corporation, in connection with a proposal by Homes 
Corporation to construct a housing project of 130 units on 6.5 acres in 
the Detroit inner-city area at an estimated cost of $2,340,000. It 
was proposed that upon completion of the construction the outstanding 
notes would be retired with the proceeds of a mortgag2 loan which Homes 
Corporation expected to obtain from the Federal National Mortgage 
Association. 


Homes Corporation obtained a mortgage loan of] $2,086,000 on the 
first project, and used $1,900,000 of the proceeds to retire 2 like 
amount of notes it had issued to Michigan Consolidated. It also appears 


Ee 9 ee ee ee 


1/ Michigan Consolidated Gas Company, Holding Company Act Release No. 
16331. Commissioners Smath and Wheat held that the acquisition 
by Michigan Consolidated of stock and notes of Homes Corporation 
was permissible under the “other business" clauses of Section 
11(b) (1) of the Act. Commissioner Owens, while concluding that 
such acquisitions could not be authorized under the standards of 
Section 11 (b) (1), concurred in the authorization, finding that the 
transactions could qualify as exempted acquisitions in the ordinary 
course of Michigan Consolidatedts business under Section 9(c) (3). 
Chairman Budge dissented holding that such acquisitions mct neither 
th tests of Section 11(b) (1) nor those of Section 9(c) (3)- 
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that as of March 20, 1970, Michigan Consolidated had made advances of 
$1,855,000 and'$410,000, respectively, 2/ evidenced by notes issued to 
it by Homes Corporation, to finance construction of the two new housing 
projects, one of which is in Inkster, a suburb of Detroit. 


The application nowbefore us requests authorization for Michigan 
Consolidated to acquire and for Homes Corporation to issue an additional 
$500,000 in Homes Corporation stock to provide equity capital for the 
two projects now proposed and others, and up to $6,000,000 in short 
term Homes Corporation notes to provide for construction and other 
expenses for the Inkster and Elmwood projects. 


The interim financing for the two new projects was not covered 
by the authorization of March 31, 1969. Any reading of the opinions 
of the Commissioners who joined in the prior authorization makes it 
clear that such authorization was limited to the specific housing 
project described in the application then before the Commission. 
Repeated references were made to a housing project in the Detroit inner 
city, to the conditions existing in that area and to the fact that 
such area was in Michigan Consolidated's primary service area. That 
Michigan Consolidated and Homes Corporation contemplated that they 
might undertake additional housing construction projects in other 
parts of the Detroit area is not a basis for any inference or finding 
that the authorization covering the first project would extend to sub- 
sequ:nt projects. Certainly, the retirement of $1,900,000 in notes 
issued in connection with the financing of the first housing project 
for which authorization was grénted did not authorize advances and 
notes in an equivalent amount for new and different projects. 3/ 


The Other Business Clauses of Section 11(b) (1) 


We overrule the prior Commission determination and find that 
authorization for financing of housing projects of this nature by 
registered holding companies or subsidiary companies thereof under the 
Holding Company Act is not permissible under the standards and require- 
ments of that Act. 


Section 10(c) (1) directs that we shall not approve "an acquisi- 
tion of securities . . . or of any other interest . . . which is 
detrimental to the carrying out of the provisions of Section 11." Section 
11(b) (1) requires us to limit the operations of a registered holding 
company system to a single integrated public-utility system (or under 
certain conditions more than one) and to "such other businesses as 
are reasonably'incidental, or economically necessary or appropriate to 
the operations" of an integrated public-utility system, including 
interests in any other business which we find "necessary or appropriate 


2/ As of May 15, 1970, six additional notes had been issued as follows: 
two on April 15, 1970, in the amounts of $70,090 and $15,000; two 
on May 13, 1970, in the amounts of $140,000 and $30,000; and two 
on May 15, 1970, in the amounts of $200,000 and $227,832. 


In view of the illegality of the transactions respecting the two 
projects, Michigan Consolidated must divest itself of the interests 
concerned. We of course do not hereby intend to and we do not 
undertake to withdraw or set aside the previous authorization. 
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terest 
g companies and the 
the interest of consumers . 
€s that such interests are or 
rowth and extension of holdi 
my of i 
coordination of relate 


In order to give meaning to Section l(c), which provides, inter 
alia, that all the Provisions of the Act shall be interpreted "to meet 
the problems and eliminate the evils as enumerated in this section", 

must be construed in such a way 4s to effectuate 
and reflects a Con i 


In conn 11(b) (1) Senator 
Wheeler, the m i emphasized “the principle 
i i gas and 
11 manner of other busi- 
9, |1935). See also United 
1019 | (C.A. 3, 1943) where 


“The obvious intention of Congress in 


@ing company 
Systems was a prime cause of investors! losses." 


a the policy guidelines set 
£ 


4/ As the Supreme Court noted, in sustainin 
Section 11(b) (1) in North American Co. 
704, note 14 (1946), 


Sf 
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133 F.2a 148, 152-153 (C.A. 2, 1943), affirmed on certiorari limited to 
constitutional issues, 327 U.S. 686 (1946); United Gas Improvement _Co. 
v. S.E.C., 138 F.2d 1010, 1019-22 (C.A. 3, 1943); Arkansas Natural Gas 
Corp. v- S-E.C., 154 F.2a 597 (C.A. 5, 1946), cert. den. 329 U.S. 738 
(1946) ; Philadelphia Co. v- S.E.C., 177 F.2a 720 (App. D.C. 1949). 6/ 
Any property or interest whose disposition would be required under 
these tests may not be acquired. 7/ 


The business of Homes Corporation, which is non-utility in 
character, is related to the operations of the American Natural public-— 
utility system only in that it may help to rehabilitate and preserve 
areas serviced by Michigan Consolidated and thereby promote its general 
gas utility business. The Commission has held that a customer relation- 
ship between a non-utility company and a public utility company is not 
the type of operating or functional relationship which Congress con- 
templated when it established the standards of the “other business" 
clauses. 8/ A relationship based on use of the utility's services 
could be established with respect to almost any business, and if 
permitted to constitute a basis for retrinability under the “other 
business" clauses it would enable a utility system to engage in almost 
any sort of activity contrary to the intent of Section 11(b) (1). 9/ 

We accordingly conclude that there has been no showing of the appropriate 
relationship between the business of Homes Corporation and the gas 
utility business of Michigan Consolidated. 


The Ordinary Course of Business Test in Section 9(c) (3) 


Nor does Section 9(c) (3) of the Holding Company Act, which has 
been advanced by the Division of Corporate Regulation as a basis for 
favorable action, provide authority to grent the instant application. 
That section provides that an exemption from the prohibitions of 
Section 9(a) may be granted for the acquisition of "such commercial 
paper and other securities . . - as the Commission may . . . prescribe 
as appropriate in the ordinary course of business of a. . . subsidiary 
company fof a registered holding company] and is not detrimental to 
the public interest or the interest of investors or consumers." This 
page Ee 
6/ In Engineers Public Service Company, 12 S.E.C. 41, 72-78, 90-93 (1942), 

the Commission required divestiture of certain non-utility properties 
for lack of the necessary functional relationship, but the Court 

of Appeals for the District of Columbia Circuit reversed, holding 
that such relationship was not required. Engineers Public Service 
Co. v. S.E.C., 138 F.2d 936, 946-948 (1943). The Supreme Court 
granted certiorari, 322 U.S. 723 (1944), but after a voluntary 
Aivestment of the properties by the company, the judgment below was 
vacated for mootness, 332 U.S. 788 (1947). Subsequently in 
Philadelphia Co. v. S-E.C., supra, the Court of Appeals noted its 
prior opinion and, by its reference to the Supreme Court's opinion 
in North Americm (noted in the text above) expresse@ its approval 
of the functional test. 


Texas Utilities Co., 21 S.E.C. 827, 829 (1946). 


The North American Company, 32 S.E.C. 169, 183 (1950); Cities Service 
Power & Light Company, 74 S.E.C. 28, 29 (1943). 


Philadciphia Company, 28 S.E.C. 35, 73 (1948); Cities Service Power 
& Light Company, 14 S.E.C. 28, 39 (1943) and cases cited. 
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clearly indicates that the securities to be acquired must be in the 
“ordinary course" of the business of the acquiring company. The acquisi- 
tion here proposed would enable Michigan Consolidated!to become engaged, 
through a wholly controlled subsidiary company, in the businesses of 
constructing and operating a housing development. The “ordinary course 
of business" of Michigan Consolidated is the operation of a retail gas 
business and not a housing project, nor are the retail gas business and 
the housing business related businesses. Section 9(c) (3) cannot be 
employed to evade the proscription of Section 11(b) (1) prohibiting 

the acquisition by a gas utility company of an interest in 2 business 
unrelated to its business. 10/ 


Further, given the construction of the mandate of Section l(c), 
noted above, we cannot find it is not detrimental to the public 
interest or the interest of investors or consumers to have a registered 
holding company grow and extend into areas which bear'no relationship 
to the integration and coordination of that company's integrated gas 
utility system. 11/ 

This case differs in important respects from those relied upon 
by applicants where the Commission issued orders exempting from Section 
9(a) acquisitions of small amounts of securities of industrial develop- 
ment or home construction companies, which involved only investments in, 
and have not involved ownership and control of, another business by the 
acquiring company. 12/ As noted, Homes Corporation is wholly owned by 
and under the direction and control of Michigan Consolidated. 


We are fully aware of the meritorious policy in the National 
Hovsing Act to assist private industry in providing programs to 
rehabilitate urban areas and the public interest sought to be served 
thereby. However, the Housing act does not authorize this Commission 
to ignore the express policy findings and prohibitions set forth in tne 
Public Utility Holding Company Act. 


so A Pn 

10/ It is suggested that the provisions of Section 9{c) (3) permit 
Geparture from the standards of Section 11{b) (1)! so as to allow as 
appropriate in the ordinary course of business an acquisition 
unrelated to the public utility functions of the! acquiring company. 
This construction would permit the acquisition, contrary to the 
clear Congressional intent, of any security the Commission, in its 
@iscretion, stated was in the “ordinary course of business" of the 
acquiring company. This would permit the Commission to ignore the 
mandate of the statute and would nullify the carefully drawn 
provisions of Section 11(b) (1) which restrict registered holding 
company systems to the operation of public utility properties and 
other properties operationally related thereto. 


This conclusion is confirmed by the fact that Michigan Consolidated 
contemplates undertaking similar projects of approximately 500 
units per year. Such an undertaking necessarily! requires the 
further acquisition of large tracts of land, an@, perhaps, the 
construction of community and shopping or other commerical facili- 
ties as permitted under the National Housing Act. 


Consolidated Gas Supply Corporation, Holding Company Act Rclease No. 
[5877 (October 17, 1967). see also Columbia Gas of Pennsylvania. 
Inc., Holding Company Act Release No. 16078 (May 29, 1968), and 

The Peoples Natural Gas Company, Holding Company Act Release No. 
16049 (April 30, 1968). Whale these last two cases were not 
specifically issucd under Section 9(c) (3), the acquisitions were 

of the type allowable under that section. 
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In the circumstances, we believe the conclusion is inescapable 
that the ownership and management of a housing corporation, however 
otherwise desirable in the context of other statutes, does not meet 
either the “other business" test under Section 11 requiring an operating 
or functional relationship to the operations of the utility system, or 
the test under Section 9(c) (3) of being “appropriate in the ordinary 
course of business" of a subsidiary company of a registered holding 


company. 
An appropriate order will issue. 


By the Commission (Chairman BUDGE and Commissioners NEEDHAM and 
HERLONG) , Commissioner OWENS concurring in part and dissenting in 
part, and Comnissioner SMITH dissenting. 


Orval L. DuBois 
Secretary 


Commissioner OWENS, concurring in part and dissenting in part: 


I concur with the majority in finding that the prior authoriza- 
tion aid not cover the acquisition of short term notes for the two new 
projects and that approval of investment by Michigan Consolidated in 
the housing projects cannot be based upon a finding that the standards 
of Section 1l(b)(1) are met. I reiterate my opinion, expressed in the 
prior proceeding, that there is no warrant for departing from the 
prior Commission interpretation that the “other business" clauses of 
that Section permit the acquisition of a non-utility business only if 
there is first "an affirmative showing of an operating or functional 
relationship between the operations of the retainable utility syste 
and the non-utility business sought to be retained." 1/ I also adhere 
to the view that no such relationship has been shown here. 


I would, however, consider applicationsof this kind on an ad hoc 
basis and, @issenting from the majority, I conclude that, as urged by 
the Division of Corporate Regulation, the special circumstance present 
here justify a specific exemption under the provisions of Section 
9(c) (3) of the Act. That Section provides that we may except from the 
prohibitions of Section 9(a) the acquisition of securities by a sub- 
sidiary of a registered holding company within such limitations as we 
may prescribe as appropriate in the ordinary course of business and as 
not detrimental to the public interest or the interest of investors 
or consumers. 


I recognize that the statutory authority in Section 9(c) (3) of 
the Act is subject to the limitations described therein, 2/ and that 
acquisitions pursuant to that Section should be permitted only in 
unusual and exceptional circumstances. The Commission has held, 
however, that the authority conferred upon us to exempt acquisitions 
by order was intended to permit us to consider the requirements of the 


1/ Michiaan Consolidated Gas Company, Holding Company Act Release No. 


16331, concurring statement, page 8, and cases there cited (March 
31, 1969). 


S.D.N.Y. 1953). 
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particular applicant, rather than of holding companies or their sub- 
sidiaries generally. 3/ In this case, I have taken into consideration 
the fact that Michigan Consolidated's proposal entails a relatively 
small investment in relation to its total net worth; that it is a 
response to important adverse developments in a major gas service 

area of the company and is designed to remedy their economic and 
operating consequences; that it is part of a Federal program under the 
National Housing Act as amended designed to assist private industry in 
providing housing for low and moderate income families and displaced 
persons; and that in the carrying out of its project it will be subject 
to an over-riding system of regulation. As a limited dividend corpora- 
tion, Homes Corporation, in receiving long term low interest mortgage 
loans under the program, may not pay dividends in excess of 6% per 
year on its equity investment in the project and will be subject to 
regulations of the Federal Housing Administration ("FHA") with respect 
to the rents that may be charged and the maximum construction costs. 
The FHA requires such a mortgagor to submit data demonstrating the 
economic feasibility of its project, and to enter into a regulatory 
agreement covering the operation, maintenance and other aspects of the 
project. The mortgagor must keep accounts in accordance with a pre- 
scribed uniform system of accounts, and all plans and specifications 
must be approved by the FHA which also inspects construction and 
supervises all stages of the project. Applicants assert that their 
proposed projects, which they hope will lead to others joining in a 
large scale construction of low and moderate cost housing in the 
blighted inne:-city area of Detroit, will effectuate national policy 
and will help to preserve and rehabilitate the Detroit area as a 

major service area of Michigan Consolidated. 


I think the majority unduly constricts the scope of the Section 
9(c) (3) exemption when it holds that to be entitled to such excmption 
a transaction must also meet the standards of Section 11(b) (1). Section 
9(a) prohibits any acquisition of the type described therein unless 
the Commission has approved that acquisition pursuant to Section 10. 
Section 10(c) (1) provides that no such approval is to be granted by 
the Commission if it would be detrimental to the carrying out of the 
provisions of Section 11. Thus, it is Section 9(a) that makes both 
Sections 10 and 1] considerations relevant to Commission approval of 
the acquisition. Section 9(c) (3) states explicitly that Section 9 (a) 
shall not apply to an acquisition approved pursuant to Section 9(c) (3). 
By permitting an exception from the requirements of Section 9(a), Section 
9(c) (3) clearly authorizes a departure from the requirements of Section 
11(b) (1) so as to allow as appropriate in the ordinary course of 
business an acquisition of an interest unrelated to the public-utility 
functions of the holding company where the other stated exc:aptive 
standards are satisfied. 


For the reasons I have stated I believe the cautionary standards 
of Section 9(c) (3) are satisfied in this case, and I would approve the 
proposed acquisitions as appropriate in the ordinary course of Michigan 
Consolidated's business and not detrimental to the public interest or 
the interest of investors or consumers. I am not concerned that 
applicants may desire to undertake additional project's in the future. 
Applicants request approval of two specific projects now before us, and 
any future acquisitions will require an app).ication to the Commission. 
The authority an@ discretion granted to the Commission by Section 9(c) (3) 
provides sufficient assurance that the limitations prescribed thereunder 


will be observed and applied. 


JSF 35 S.E.C. 236, 240 (1953), plan 
83-49, July 16, 1953, 


entorced, 
unreported) . 
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Commissioner SMITH, dissenting: 


The majority today overrules a decision of the Commission with 
respect to the same applicants made only a year ago. 1/ I believe that 
the present application, as the prior one, presents an ample basis for 
exercise of the Commission's authority to approve acquisitions which 
are not "detrimental to the carrying out" of the simplification and 
integration provisions of the Holding Company Act. This is so whether 
the acquisition is deemed to fall within the "other business" clauses 
o£ Section 11(b) (1), upon which I would place primary reliance, or by 
way of an exemption within the provisions of Section 9(c) (3) upon which 
Commissioner Owens would grant the application. 


In its prior decision, the Commission aid not attempt to spell 
out definitive guidelines to the range of permissible acquisitions 
which a holding company system might undertake pursuant to Congressionally 
recognized housing programs. Nor was there any need to do so. Based 
upon the record developed in that case —- which is virtually identical 
with the record before us here -- the Commission determined that the 
application should be granted. 2/ The majority now flatly precludes 
any administrative accommodation of the policies of the Holding Company 
Act to the policies of the Housing Act. Yet changes in our social and 
economic environment, to which many corporations are seeking to respond, 
affect utility holding companies as well as other members of the 
corporate community. 


As was stated last year: 


“This overwhelmingly necessary and yet 
relatively limited investment of private 
capital cannot, in our view, be considered 
tdetrimental to the carrying out' of the 
simplification and integration provisions of 
the Holding Company Act. Investment of 
private capital for such a purpose has been 
generally determined by Congress to be in 
the national interest and specifically 
determined by management to be in the corpor- 
ate interest -- and both determinctions have 
been made on the basis of compelling and 
uncontroverted facts of great significance 
to both the country and the company.” 


My full views regarding the application of Section 11(b) (1) to a project 
such as those here involved are set forth in the prior case. While 
adhering to those views I shall not repeat them here, except to note 
that I there analyzed the cases and statutory provisions cited by the 
majority and reached a different conclusion. 


The Act is not, as the majority construes it, an inflexible 
limitation of registered holding company systems to the sole business 
of providing utility services. If Congress had wished to impose that 
result, it could readily have done so in the Act. The fact is that it 


a  S 


1/ Holding Company Act Relcase No. 16331 (March 31, 1969). 


2/ I agree with the majority's conclusion that the Commission's prior 
decision did not authorize the projects here involved. 
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aid not. To the contrary, Section 11(b) (1) expressly delegates to the 
Commission the power to | 


“permit as [i] reasonably incidental, or economi- 
cally necessary or appropriate to the operations 
of one or more integrated public-utility systems 
the retention of an interest in any business 
(other than the business of a public-utility 
company as such) which the Commission shall find 
[ii] necessary or appropriate in the public 
interest or for the protection of investors or 
consumers and [iii] not detrimental to the proper 
functioning of such system or systems" (emphasis 
added) . 


As the majority correctly points out, the Congressional delega- 
tion was certainly not an invitation to permit utility systems to 
engage in any sort of business merely because that enterprise might 
be located within the utility's primary service district and would 
thereby provide a source of revenue to the utility. 3/ But that is 
not what is involved here. Here we have two local housing projects, 
desperately needed by the community which applicants are committed to 
serve, promoted and regulated by the federal government as a high 
national priority, and requiring only a2 relatively small commitment of 
capital. In the circumstances here I can see no basis for finding 
that the housing projects would in any w3y be-"detrimental to the 
proper functioning of" the utility system. 

The questions left then are whether the “other business" here is 
reasonably incidental or economically necessary or appropriate to the 
operations of the utility system, and necessary or appropriate in the 
public interest or for the protection of investors or consumers. 
Essentially the same questions arise under Section 9(c) (3); namely, 
whether the proposed acquisition may be approved as being “appropriate 
in the ordinary course of busines. . . and as not detrimental to the 
public interest or the interest of investors or consumers." 

| 

The fulcrum of any reasoned analysis of these questions is 
the term "business." Corporate business functions are becoming broader 
in concept than a strict limitation toqerations, and engagement in 
relevant community affairs is becoming a customary corporate role. 

Public utility companies in particular, to a far greater extent than 
many other industrial concerns, have a basic commitment to the areas 
they serve. In essence, the Holding Company Act sought to insure 
that commitment. It is not possible for a utility simply to pull up 
stakes and move to another area when its existing service district 
becomes difficult or impossible to service efficiently and at maximum 
OO 
3/ As the Comnission said last year (Holding Company Act Release No. 
16331, p. 6): “. . . in finding that this investment, so rclatively 
small for Michigan Consolidated and its parent but so relatively 
important for the community, meets the public interest and relation- 
ship standards of Section 11, we would certainly not be authorizing 
companies under the Act to Jaunch into acquisitions of diverse 
commercial enterprises, or to commit disproportionate resources 


to unneeded housing projects, or to abuse their natural monopoly 
position in non-utility activitics" (footnote omitted) - 
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profit to its shareholders. If large portions of the service area 
become dilapidated and unfit for habitation, the utility must face not 
only a possible reduction in revenue but the additional expense and 
burden of servicing areas that lie beyond the service vacuum created 
by such conditions. 


By its enactment of the National Housing Act, Congress sought to 
involve large Anerican corporations in a concerted effort to alleviate 
one of the primary social and economic problems of our urban society -- 
inadequate housing, and all that entails. The Congressional mandate 
stems from a growing recognition by the corporate community itself 
that primary business purposes cannot be isolated from the fulfillment 
of basic social needs. It is becoming increasingly difficult to conduct 
business as usual unless action is taken to alleviate critical problems 
of our urban communities. In this case the Commission is being asked 
only to permit (not require) applicants to make a relatively small 
contribution to their community. The keystone of the Housing Act is 2 
voluntary commitment of capital by private corporations, buttressed by 
federal mortgage loans and governmental supervision. Applicants made 
that commitment in an enlightened way and with full appreciation of its 
business as well as social purpose. Viewed in narrow terms, it is of 
course true that these investments do not directly facilitate the 
services of providing energy, heat, light or power. However, as noted 
in the Commission's opinion last year, the Act does not require 2 
direct relationship if the requirements of the “other business" test 
are met. 


In light of the Congressionally recognized relevance of the 
present investments, I think it can readily be found that those 
investments are, under Section -1l(b) (1), both reasonably incidental 
ana@ economically necessary or appropriate to the operations of the 
utility systen. As the applicants have denonstrated, the proposed 
housing projects involve modest commitments of capital and provide an 
economic return on those investments both to investors and consuncrs. 
For the same reasons the investments are likewise, under Section 9(c) (3), 
“appropriate in the ordinary course of business" under any construction 
of that term which takes into account the dynamics of contemporary 
corporate functions and responsibilities. It is equally clear that the 
investments are necessary or appropriate in the public interest or for 
the protection of investors and consumers. The underlying social 
purpose and policy basis of these investments are entirely consistent 
with the broad conceptions of the public interest enbodied in the 
Holding Company Act. d 


The Congressional recognition of the importance of corporate 
participation in the rehabilitation and rebuilding of our urban 
communities reflects a realistic view of the changing needs of American 
society. The same sense of realism should pervade the application of 
the standards for acquisitions under Sections 9 and 10 of the Holding 
Company Act. The anachronistic analysis of the majority's decision 
neither achieves the objective of corporate economic responsibility with 
which the Act was concerned nor is it in keeping with the broader 
notions of corporace social responsibility which have been evolving 
since its enactment sone 35 years ago. 


[449] 


(Holding Company Ast Release No- 167963) ADMINISTRATIVE PROCEEDING 
FILE NO. 3-2111 


UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANGE COMMISSION 
June 22, 1970 


a 


In the Matter of 


ORDER 
DENYING 
PROPOSED 
ACQUISITION 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 
Detroit, Michigan 


(70-4778) 


Public Utility Holding Company Act of 1935 


SS 


Michigan Consolidated Gas Company ("Michigan Consolidated"), 2 
public-utility subsidiary company of American Natural Gas Company, 4 
registered holding company, ana its wholly-owned subsidiary conpany. 
Michigan Consolidated Homes Corporation ("Hones Corporation”), a2 non- 
utility company, filed an application-declaration and amendments thereto 
pursuant to the Public Utility Holding Company Act of 11935 ("Act"), and 
rules thereunder respecting the proposed issue and sale by Homes 
Corporation, and the acquisition by Michigan Consolidated, of shares 
of common stock and notes of Homes Corporation. i 


After appropriate notice, the Commission has considered the 
record and has this day issued its Findings and Opinion, on the basis 
of said Findings and Opinion 


IT IS ORDERED, that said application-declaration, as amended, 
be, and it hereby is, denied and not permitted to become effective. 


IT IS FURTHER ORDERED that (a) Homes Corporation forthwith 
divest itself of all its interests in the Inkster, Michigan, project 
ana the Elmswood Park Rehabilitation Project No. 1; and (b) Michigan 
Consolidated forthwith divest itself of all its interest in Homes 
Corporation acquired to finance the Inkster, Michigan, project and the 
Elmswood Park Rehabilitation Project No. 1. 


By the Commission. Bevale g Zs 


Orval L. DuBois 
Secretary, 
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UNITED STATES OF AMERICA 
BEFORE THE 
SECURITIES AND EXCHANGE COMMISSION 


eS 


In the Matter of 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 
One Woodward Avenue 

Detroit, Michigan 48226 


(70-4778) 
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MOTION BY MICHIGAN CONSOLIDATED oe 
“COMPANY AND MICE 
HOMES CORPORATION FOR INTERIM ORD. ER 


Arthur R. Seder, Jr. 
Attorney for Applicants 
One Woodward Avenue 
July 29, 1970 Detroit, Michigan 48226 


UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANGE COMMISSION 


In the Matter of 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 
One Woodward Avenue 
Detroit, Michigan 48226 
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MOTTON FOR INTERIM ORDER 


The Applicants herein, Michigan Consolidated Gas Company (Mich- 
igan Consolidated) and Michigan Consolidated Homes een (Homes 
Corporation), respectfully move the Commission to enter an interim order 
authorizing Applicants to complete the construction and financing of the 


two housing projects as to which divestiture has been ordered as a neces- 


sary step in implementing the Commission's divestiture order. In support 


thereof the Applicants state as follows: 


I. i 
By its decision and order of June 22, 1970 (Holding Company 
Act Release No. 16763), the Commission held that the construction of low 
and moderate income housing by a company subject to the Public Utility 
Holding Company Act of 1935 does not satisfy the "other businesses" clause 


of Section 11(b)(2) of that Act, 15 U.S.C. §79 k(b)(1), and that the 
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applications of Michigan Consolidated and Homes Corporation for the 
issuance and acquisition of securities to finance such construction must 

be denied. The Commission further held that its decision and order of 
March 31, 1969, authorizing an earlier application to construct Homes 
Corporation's first housing project (Holding Company Act Release No. 

16331) had not authorized issuance of the securities which have been used 
to finance the construction of two additional projects known as the Inkster, 
Michigan project (Inkster project) and the Elmwood Park Rehabilitation 
Project No. 1 (Elmwood project). The decision and order of June 22, 1970 
accordingly directed Homes Corporation to divest itself of all its interests 
in the Inkster and Elmwood projects and directed Michigan Consolidated to 
divest itself of all its interests in Homes Corporation acquired to finance 
those projects. 

As will be pointed out in more detail below, the Inkster project 
is virtually completed and is awaiting issuance of a mortgage loan by the 
Federal National Mortgage Association (FNMA), while the Elmwood project is 
under construction and requires additional short-term funds to complete con- 
struction. In order to implement the Commission's divestiture order it is 
highly desirable, if not essential, that these projects be completed and 


financed as quickly and economically as possible. Thus, issuance of the 


additional securities here requested is a necessary and appropriate step 


in carrying out the Commission's divestiture order. 

The Commission will recognize that divestment of these housing 
projects is a complicated process, particularly because they involve Govern- 
ment housing programs administered by the Federal Housing Administration 


{FHA}. Some period of time must necessarily elapse, therefore, before 
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disposition of the projects can be arranged and necessary Government 
approvals obtained. | 

In addition, as the Commission is aware, the Department of Hous- 
ing and Urban Development (HUD) has indicated that it intends promptly to 
recommend to the Congress that the Public Utility Holding Company Act of 
1935 be amended to authorize the Commission to permit companies subject to 
that Act to participate in Government-sponsored low land moderate income 
housing programs. It is is also possible, in view of the differing opinions 
of the Commission's authority under the Act reflected in the decisions of 
March 31, 1969 and June 22, 1970, that judicial review would be appropriate 
and in the public interest, in which case a stay of the divestiture order 
would appear appropriate pending final decision on such review. 

For all of these reasons, Applicants respectfully submit that 
interim authority, as outlined below, be granted to permit the financing 
and construction of the Inkster and Elmwood projects until divestiture is 
accomplished or the Commission issues further orders in the premises. A 
Memorandum of Points and Authorities in support thereof is being filed con- 


currently herewith. 


105% 

The status of the Inkster and Elmwood projects is as follows: 

The Inkster project is virtually cermin and closing of the 
FHA insured mortgage can be carried out promptly upon the issuance of the 
interim order requested herein. At that time a prteeee loan of $2,166,100 
is scheduled to be made to Homes Corporation. The pellance of the project 


cost and working capital requirements estimated to total approximately 


$145,000 would be provided by Michigan Consolidated, to Homes Corporation 
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1/ 


in the form of additional purchases of the latter's common stock. 


The Elmwood project is now under construction and is scheduled 
to be completed in February, 1971. To date Michigan Consolidated has 


loaned $847,833 to Homes Corporation on notes due October 1, 1970. The 


total cost of the project is estimated to be $2,891,111, of which 


$2,734,334 represents the cash cost, the balance being the non-cash 
puilder and sponsor profit and risk allowance. Thus, the estimated cash 
required to complete the project totals $1,886,501. 

We respectfully submit that it is in the interests of investors 
and consumers, and in the general public interest, for the Commission to 
issue an interim order permitting Homes Corporation to continue the con- 
struction and to finance the Inkster and Elmwood projects, and permitting 
Michigan Consolidated to provide the necessary construction funds for the 
Elmwood project pending implementation of the Commission's decision and 
order of June 22, 1970. 

Any further delay in closing the mortgage loan on the Inkster 
project (which has the effect of substituting a 3% loan for construction 
loans bearing an interest rate of 8-1/2%) would quickly result in sub- 
stantial losses to Homes Corporation and an inability to meet interest 
costs from operating revenues of the project. The increased interest 
charges alone amount to $467 per day. In the case of the Elmwood Project, 
the cessation of construction might well result in substantial losses to 
Homes Corporation and a possible reversion of the property to the City of 
Detroit under the terms of the Development Agreement with the City. In 

1/ The common stock would be issued from time to time at and 
after issuance of the mortgage loan as final payments are 

made ‘and retentions are released to contractors by Homes 

Corporation. A cash deposit of approximately $55,000 may 


also have to be maintained for one year to cover any pos- 
sible latent defects. 
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addition, construction of urgently needed housing for ‘the elderly would 


be delayed and jeopardized. 


Unless the mortgage loan on the Inkster project can be closed, 


and unless construction can be continued on the Elmwood project, substan- 
tially increased costs will be incurred and sale of the properties will 
be made much more difficult. Thus, the interim authorization here re- 
quested will not delay or inhibit divestiture but, on the contrary, is a 
necessary element of a divestiture plan. In addition, it will ensure that 
no unnecessary losses will be incurred pending divestiture of the projects 
or action by the Congress or a reviewing court which would permit their 


retention by Homes Corporation. 


III. 

In further support of the interim authorization here requested, 
the Applicants respectfully request the Commission to consider the cir- 
cumstances under which the Inkster and Elmwood aeces were undertaken 
and the notes issued by Homes Corporation to Michigan Consolidated for 
their construction. | 

Following the Commission's original aectstca and order of 
March 31, 1969, and on the basis of the favorable results of the pilot 
project, the Applicants went forward promptly with plans for the two 
additional projects here involved. Commitments were made to local 
officials, sites for the projects were acquired, architecture? plans and 
drawings were prepared and applications for mortgage ‘commitments were 
filed with the FHA. On July 25, 1969, the application-Declaration here 

| 


involved requesting further authorization of $6,000,000 in notes and an 


additional 5,000 shares of common stock was filed with the Commission. 
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If the Application-Declaration had been granted routinely with- 
in 40 days, as we anticipated following the Commission's decision and 
order of March 31, 1969, the two new projects could have been financed 
with the proceeds of the securities for which additional authorization 
was sought. However, when several months had gone by the Applicants were 
faced with a very difficult problem. FHA commitments--which require 
prompt construction of the authorized projects--had been issued, construc- 
tion plans had been finalized and all of the advance planning necessary 
to keep the program on schedule had been completed. It thus became neces- 
sary to decide whether to go forward with these urgently needed projects 
or to halt the entire program, thus risking the loss of all of the advance 
efforts and going back on a number of commitments that had been made to 


local officials and others concerning construction of the projects. 


At that time the Applicants were advised by their counsel chat, 


in his opinion, the Commission's original order of March 31, 1969 was not 
limited to financing the first project, particularly because the 500,000 
shares of common stock and $3,000,000 of construction notes authorized by 
that order provided considerably more capital than was required to finance 
that project, and because the Commission had been advised in the original 
proceeding that, if the pilot project proved successful, Homes Corporation 
expected to construct up to 500 units annually. 

It was under these circumstances that the decision was made to 
proceed with construction of the two new projects. We recognize that the 
Commission has now held unanimously that the Applicants were not author- 
ized to do so and that the risks associated with such action are therefore 


on the Applicants. We do wish the Commission to kmow, however, that the 
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action was taken in good faith on advice of counsel and under the rather 
\ 

unique circumstances referred to above. We respectfully urge, therefore 

that this request for interim authorization take account of such circun- 


stances. 


Iv. 
For the reasons set out above, the applicants respectfully re- 
quest the issuance of an interim order, subject to alt of the terms and 
conditions of the Commission's decision and order of gune 22, 1970, (1) 


authorizing Homes Corporation to issue a mortgage note to FIMA relating 


to the Inkster project in the approximate amount of $2,166,100; (2) 
| 


authorizing Homes Corporation to issue and Michigan Consolidated to 
acquire for cash up to 1,500 shares of the $100 par value common stock 


of Homes Corporation for the purpose of paying the remaining costs incur- 


read in construction of the Inkster project and providing necessary working 


capital; and (3) authorizing Homes Corporation to issue and Michigan Con- 
solidated to acquire up to $3,000,000 in promissory notes due May 1, 1971 


for the purpose of retiring the notes heretofore senuea by Homes Corpora- 
tion in connection with the Elmwood project, completing construction of 
that project and providing the cash deposit for latent defects in connec- 
tion with the Inkster project. 

Respectfully submitted, 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 


| 
By ___/s/ Arthur R. Seder, Jr. 
Arthur R. Seder, Jr. 
Their Attorney 
One Woodward Avenue 
July 29, 1970 Detroit, Michigan 48226 
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CERTIFICATE OF SERVICE 


Gary L. Cowan hereby certifies that he is an 
attorney at law having his office at 1625 Eye Street, N. W., 


Washington, D, C. 20006; and that he served the foregoing 


Motion for Interim Order on the Division of Corporate 
Regulation of the Commission on July 31, 1970, by delivering 
copies thereof to the office of Mr. Aaron Levy, Associate 


Director of said Division. 


GARY L, COWAN 
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POINTS AND AUTHORITIES IN SUPPORT 
OF MOTION FOR INTSRIM ORDER 


In its order of June 22, 1970 (Holding Company Act Release No. 


16763) the Commission denied the application of Michigan Consolidated 
Homes Corporation (Homes Corporation) for authority to issue common 
stock and notes and denied the application of Michigan Consolidated Gas 
Company (Michigan Consolidated) for authority to acquire such common 
stock and notes. Holding that the Public Utility Holding Company Act 
prohibits subsidiaries of regulated holding companies from participating 
in housing projects, the Commission further ordered Homes Corporation to 
divest itself of the Inkster and Elmwood projects and ordered Michigan 
Consolidated to divest itself of all interest in Homes Corporation 
acquired to finance those projects. 

In the Motion for Interim Order filed herewith, Michigan Con- 
solidated and Homes Corporation ask the SeeeE Ete for interim authority 
to issue and acquire common stock as necessary to complete and finance 
the Inkster and Elmwood projects, and Homes Corporation asks in addition 
for authority to issue debt securities for that ee As the Motion 

~ i 

indicates, the authorizations requested are necessary to orderly imple- 
mentation of the Commission's divestiture order and to avoid unnecessary 
loss and damage to the persons affected by that order. This memorandum 
is directed to a question of law raised by the Motion For Interim Order, 
namely, whether the Commission has authority to grant the Motion and 
authorize the issuance of securities as requested in light of its divest- 
iture order. For reasons which follow, it is clear that the Commission 


may do so. 
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A. Issuance and Acquisition of the Securities 
in, Question Are Necessary and Appropriate 
o Carrying Out the Provisions of Section 11 


t ying 

Section 11(b) of the Act is the crux of the Commission's de- 
cision of June 22, 1970. It provides that the operations of holding 
companies shall be limited to integrated public-utility systems and 
certain “other businesses." The Commission has held that the permis- 
sible “other businesses” do not include housing. Therefore, since 
Section 10(c) declares that the Commission’ shall not approve "acquisi- 
tion of securities .. - detrimental to the carrying out of the 


provisions of Section 11," Michigan Consolidated's application to acquire 


Homes Corporation's securities could not be approved. 


It does not follow, however, that the acquisition of Homes Cor- 


poration’s securities by Michigan Consolidated on an interim basis as 
here proposed, may not be approved. For where, as here, the acquisition 
of securities is necessary to permit an orderly divestiture of a business 
which cannot be retained under Section 11, such acquisition is clearly not 
"aetrimental to the carrying out of the provisions of section 11" but is 
a necessary and appropriate means of implementing that provision of the 
Act. 

There is ample precedent for this position. For example, in 
Louisiana Gas Service Co., 40 S.E.C. 193 (1960), Louisiana Power & Light 
Co., a subsidiary of Middle South Utilities, Inc., proposed to acquire 
64,890 shares of common stock to be issued by Louisiana Gas Service Co., 
a wholly-owned subsidiary of Louisiana Power. An outstanding Commission 


order required Louisiana Power to divest its stock interest in Louisiana 
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Gas. The Commission nonetheless approved the acquisition. It stated 


(40 S.E.C. at 198-199): 

"The acquisition of 64,890 additional shares 
of the common stock of Louisiana Gas requires our 
approval pursuant to Sections 9(a) and 10 of the 
Act. In view of the fact that such acquisition 
constitutes an interim step in the overall plan 
for compliance with our Section 11(b)(1) order, 
we find that the standards of Section 10(c)(2) 
have been met. We make no adverse findings under 
Section 10(b) of the Act." 


Other cases to the same effect include Republic Service Corp., 26 S.E.C. 
669 (1948); New England Gas and Electric Corp., 25 S B.C. 264 (1947); 
Denis J. Drescoll, 17 S.E.C. 51 (1944); Commonwealth z Southern Corp., 
Hane 5 ES : 


It is of course trve that in the cases citea above the original 
acquisition of interests in subsidiary companies was aot unlawful and di- 
vestiture was ordered as a result of the enactment of Section 11(b) of the 
Act, whereas, in the present case, the Commission nes found that the 
original acquisition of securities for construction of the Inkster and 


Elmwood projects had not been authorized by its original order and was 


therefore unlawful. We submit, however, that the distinction does not 


lead to a different result. 


1/ If the acquisition of securities on an interim basis is not 
inappropriate under Section 10(c) of the Act, the issuance of 
such securities by Homes Corporation may be exempted under 
Section 6(b) as "solely for the purpose of financing the busi- 
ness of such subsidiary company when such company is not a 
holding company, a public-utility company, an investment com- 
pany, or a fiscal or financing agency of a holding company, 

a public-utility company, or an investment company." 
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In both circumstances the order of divestiture results from 
the fact that the Commission has found that the business to be divested 
is not retainable under Section 11(b). In both circumstances, therefore, 


the question with respect to the acquisition of additional securities is 


whether, under Section 10(c), the acquisition will be "detrimental to the 


carrying out of the provisions of section 11" or, on the contrary, is a 
necessary or appropriate interim step toward compliance with that section. 
We submit that here, just as in the cited cases, the issuance and acqui- 
sition of securities on an interim basis is necessary to implement the 
Commission's order under Section 11 and is clearly within its statutory 


authority under Section 10(c). 


B. The Authorization Here Requested Is 
Within the Commission's Power Under 
Section 20 of the Act 


Section <0 of tne 1 Ce 

fn additional statutory basis for interim authorization of Mich- 
igan Consolidated's proposed acquisition, and for Homes Corporation's 
proposed issuance, of securities appears in Section 20(a) of the Act, 
where Congress has given the Commission authority from time to time to 
make, issue, amend, and rescind such. .- . orders as it may deem necessary 
or appropriate to carry out the provisions of this title ...." This is 
a broad and comprehensive authority which clearly comprehends the power 
to take such action as will prevent unnecessary loss to investors under 
circumstances like those here involved. 

The courts have consistently treated like provisions in other 
regulatory statutes as broadly authorizing the agency to take such actions 
as the public interest may require and have analogized the Commission's 


power to that of a court of equity. For example, in Niagara Mohawk Power 
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| 

Corp. v. F.P.C., 379 F. 24 153, 158 (D.C. Cir. 1967), the Court of 
Appeals held that the Federal Power Commission's ers under a compar- 
able statutory provision (16 U S.C. §825h) "are not restricted to 
procedural minutiae.” Rather: a 


" 


. . . they authorize an agency to use means ie 
regulation not spelled out in detail, provided 
the agency's action conforms with the purposes 
and policies of Congress and does not contravene 
any terms of the Act." 


In construing the scope of authority entrusted to an agency by Congress, 
the Court held, authority not expressly set forth may in some cases be 
"fairly implied,” and there should be no "tight reading wherein every 


action of the Commission is justified only if referable to express statu- 


tory authorization." (Ibid. ) 


Thus, if the Commission's authority to grant ‘the motion of 


Michigan Consolidated and Homes Corporation were in doubt, the doubt 
should be resolved in favor of the existence of authority. For as the 
Court of Appeals stated in City of Chicago v. F.P.C., +385 F. 2d 629, 
642-643 (D.C. Cir. 1967) citing its Niagara Mohawk opinion: 


" _ . . when an agency is exercising powers entrusted 
to it by Congress, it may have recourse to equitable 
conceptions in striving for the reasonableness 

that broadly identifies the ambit of sound discre- 
tion. Conceptions of equity are not a special 
province of the courts but may properly be invoked 
by administrative agencies seeking to achieve ‘the 
necessities of control in an increasingly complex 
society without sacrifice of fundamental eRe 
of fairness and justice.'" 


In summary, even assuming no express statutory sanction for 
the authorizations here requested--which we deny for reasons set forth in 
the preceding section of this Memorandum--clearly the ‘Commission has au- 
thority to take such equitable actions as are necessary to prevent 


unnecessary loss to investors or consumers. 
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CONCLUSION 


It is respectfully submitted that the interim authorizations 


here requested are within the Commission's statutory powers under Sections 


10(c) and 20(a) of the Act and that, for reasons set out in the Motion For 


Interim Order, the Commission should grant the relief requested. 


Respectfully submitted, 


Arthur R. Seder, Jr. 
Attorney for Applicants 
One Woodward Avenue 
Detroit, Michigan 48226 


July 29, 1970 


July 32, 1970 


Securities and Exchange Commission 
500 North Capitol Street, N. W. 
Washington, D. C. 20549 


Michigan Consolidated Ges Company 
Michigan Consolidated Homes Corporation 
One Woodward Avenue 

Detroit, Michigan 

No. 70-4778 


Gentlemen: 


With respect to the above-entitled proceeding we heve filed with 
the Securities and Exchange Commission e Motion for Interim Order dated 
July 29, 1970, seeking certain authority in connection with your Commission's 
divestiture Order dated June 22, 1970 (Holding Company Act Release No. 16763). 


On pege 2 of said Motion in the second paregraph of Section I a 
statement is made that “The Inkster project is virtually completed and is 
awaiting issuance of a mortgage loan by the Federal National Mortgage 
Associetion (FNMA)." 


In addition, in Section IV of ssid Motion the statement appears that 
the Applicants respectfully request, among other things, an Order for the 
issuance of an Interim Order "(1) authorizing Homes Corporation t2 issue 8 
mortgage note to FIMA relating to the Inkster project in the approximate 
amount of $2,166,100......." | 


With regard to the statements, it has been brought to our attention 
thet actuelly, as a matter of fact, the mortgage note is! issued to Standard 
Mortgage Corporation, a Michigan corporation, heaving its principal office in 
Southfield, Michigan. The Standard Mortgage Corporation, upon closing, 
inmediately assigns the note and mortgage to the Government National Mortgage 
Association (GiMA). 
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Securities and Exchange Commission 
Page Two 
July 31, 19TO 


In the event said Motion is granted by the Commission, it will be 
necessary that the Interim Order authorize Homes Corporation to issue a 
mortgage note to Standerd Mortgege Corporation which, as indicated above, 
will at th> closing be inmediately assigned to GNMA. 


We ask that this letter be made a part of the record in connection 
with the filing of the above-mentioned Motion for Interim Order. ‘The form 
of the note end mortgage will be identical to the ones which were executed 
in connection with the pilot project, Elmwood No. II, Parcel 9, copies of 
which have been placed on file with your Commission under date of January 
2, 1970. 


Very truly yours, 


Daniel F. Curran 
Vice President 


| 
ADMINISTRATIVE PROCEEDING 
FILE NO. 3-2122 


UNITED STATES OF AMERICA 


before the 
SECURITIES AND EXCHANGE COMMISSION 


In the Matter of 
MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 
One Wocdward Avenue 
Detroit, Michigan 48226 
(70-4778) 


(Public Utility Holding Company Act of 1935) 


ANSWERING BRIEF OF THE DIVISION OF 
CORPORATE REGULATION TO MOTION OF M(CHIGAN 
CORSOLIDATED GAS COMPANY FOR INTENIM ORDER 


Statement 


In its Findings and Opinion and Order issued on June 22, 1970 (Hoiding 


Company Act Release No. 16763), the Commission denied en application by 
Michigan Consolidated Gas Company ("Michigan Consolidated") to acquire 5,600 
shares of comnon stock, $109 par value per share, and up to $6,000,000 of skort- 
term notes of Michigan Consolidated Homes Corporation ("Homes Corporation"), a 
nonutility subsidiery company which Michigan Consolidated had organized to 
provide low and moderate income housing pursuant to the National Housing Act, 

as amendcd. The financing proposed by the application was to provide funds for 
the construction of two housing projects withing the sorvice area of Michigan 
Consolidate, one in Inkster, Michigan, a snbuarbd of Detroit (Inkster} and the 
other in the inner-city area of Detroit end known as the Slmocd “Park 


Rehabilitation Project Ko. 1 (Elmwood). 
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The majority of the Commission held that such acquisition could not be 
approved under the standards of Sections 10(c)(1) and 11(b)(1) of the Public 
Utility Holding Company Act of 1935 ("Act"), and that an exemption therefrom 
was not permitted under Section 9(c)(3). Commissioner Owens in a separate 
opinion stated that such exemption was available and should be granted, and 
in his separate dissent Commissioner Smith stated the acquisition could be 


approved under Sections 10 and 11(b) (1) of the Act. The order denying the 


application also directed that Michigan Consolidated forthwith divest itself 
of its interest it acquired in Homes Corporation to finance the Inkster and 
Elmwood projects and that Homes Corporation forthwith divest itself of its 
interest in these two projects. The order of divestment does not extend 

to the first housing project of Homes Corporetion, which has been completed 
and the financing of which was authorized about 15 months ago by a divided 
Commission, as it was then constituted, in Michigan Consolidated Gas Company, 
Holding Company Act Release No. 16331 (March 31, 1969). 

Both the Inkster and Elmvood projects were under construction while 
the application was pending. Homes Corporation obtained temporary financing 
by the issue and sale of notes to Michigan Consolidated, the companies pro- 
ceeding in reliance on.opinion of counsel that authority for this financing 
was encompassed by the Commission order relating to the first project. The 
Commission unanimously rejected this interpretation of its prior order. 

On July 31, 1970, Michigan Consolidated and Homes Corporation filed a 
motion for an interim order to permit the completion of two:projects prior to 
@ivestment ordered by the Commission. To this end it is proposed that Homes 
Corporation issue and sell, und Michigan Consolidated acquire, up to 1,500 
shares of its common stock, at a total price of $150,000, and up to $3,000,000 


of notes due May'1, 1971. In a memorandum accompenying its motion it is 
-145- 
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argued such authorization is permitted under the Act. — 

It is stated that the Inkster project is virtually completed, that only 
about: $145,000 is need for completion and for working cepitel, and that 
Michigan Consolidated would supply the funds by the purchase of additional 
1,500 shares of the Homes Corporation common stock. It is further stated that 
Homes Corporation is presently in a position to close its mortgage for about 
$2,166,100 for which it has a commitment from the Federal National Mortgage 
Association, and it requests Commission authorization to issue a mortgage note 
in that approximate amount. | 

Completion of the Elmwood project is scheduled for February 1971. ‘Total 
cost, exclusive of 2 builder's profit, is estimated at $2,734,334. Michigan 
Consolidated advanced $$47,833 to Homes Corporation on notes due October 1, 1970, 
and an additional amount of $1,886,501 is required. The compenies propose that 
Homes Corporation issue and sell, and Michigan Consolidated acquire, up to 
$3,000,000 in promissory notes due May 1, 1970. Part of these notes will be 
issued to Michigan Consolidated in substitution of the notes which Michigen 
Consolidated acquired from Homes Corporation in connection witb the Elmwood 
project without approvai under Section 10. It is significant that in this 
motion applicants do not state when, if ever, the ordered divestitures will take 


place although the order of the Commission required it to be done forthwith. 


Discussion 


The companies represent that delay in the permanent financing of the 


Inkster project or in the completion of the Elumood project would or might 
result in substential losses and urge that Section 10(c)(2) permfts an 


acquisition by an interim order as a step towards divestment. Section 10(c)(1) 
provides than that the Commission "shall not approve an acquisition of 
securities . . . which... is detrimental to the carrying out the provisions 
of section 11." It is argued that since completion of the projects would 
facilitate divesture the proposed acquisition is not "detrimental to Section 11," 
This argument misinterprets Section 10(c)(1). In the present case 
Michigan Consolidated acquired notes of Homes Corporation to finance two housing 
projects of Homes Corporation without prior approval of the Commission, and 
in its decision of June 22, 1970 the Commission determined that an application 
could not in any event be granted because the acquisition was prohibited by 
Section. 10(c)(1). ‘The present motion thus seeks to have the Commission approve 
what the Commission expressly decided it has no authority to approve. 

In its Memorandum (pp. 2-3) Michigan Consolidated refers, as analogous, 
to several decisions in which the Commission approved intra-system acquisitions 
under Section 10 because these were steps which would facilitate divestures 
order or required by Section 11(b)(1). Michigan Consolidated concedes that 
in those cases the divestitures required by Section 11(b)(1) related to properties 
which had been lawfully acquired prior to the passage of the Act, whereas in 
the present case the divesture ordered by the Commission were directed to 
unlewful acquisitions, but it contends that "the distinction oes not lead to 
a different result" (p. 3). We think the difference is crucial and decisive. 


Under Section 9(a)(1) it was unlawful, without prior approval of the 


Commission, for Michigan Consolidated to acquire the notes from Homes Corporation 
in order to finance the Inkster and Elmwood projects, and the Commission 
subsequently denied an application under Section 10 to permit the acquisition. 


Thus the securities acquisitions in respect of the two projects contimue to 
remain unlawful under Section 9(a)(1), which no additional like acquisitions 
can remedy. Nor does Section 10 permit such additional acquisitions in order 
to relieve Michigan Consolidated of losses it may be obliged to incur in order 
to divest itself of its present interest in the two arodects of Homes 
Corporation, which Michigan Consolidated acquired illegally. 

Michigan Consolidated refers to Section 20(a) of the Act which provides 
that the Commission is authorized "to make issue, amend and rescind such 
roles and regulations and such orders as it may deem necessary or appropriate 
to carry out the provisions" of the Act. The relevance of this provision 
escapes us. We do not believe that Michigen Consolidated is suggesting that 
the Comission rescind or amend its order of June 22, 1970. Indeed, it requests 
that the Commission issue an order to permit the additional financing of the 
projects by Michigan Consolidated. We fail to see how such an order would 
carry out the provisions of the Act and the June 22, 1970, Order. On the 
contrary, such an order would be in derogation of the Act and the order. 


Michigan Consolidated's single theme throughout its entire argunent is that 


having made an illegal acquisition, Michigan Consolidated should be accorded 


a sort of statutory dispensation which any other applicant, not hkving violated 
that Act, cannot clei: under Section 10. Statutes are just not read and 
administered that way. ! 


In the motion (p. 3) it is suggested that in case of judiciel review a stay 
of the divestiture order would be appropriate, Whether or not such < stay 
would be granted, it is clear that a stay preserves the status quo and is not 
designed to permit the additional financing of the project. 


Dated: 


August 12, 1970 
Washington, D. C. 


Respectfully submitted, 


Solomon Freedman, Director 
Division cf Corporate Regulation 


Aaron Levy, Associate Director 
Division. of Corporate Regulation 


SEG as 


H. Kennedy Linge, Attorney 
Division of Corporate Regulation 
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AMERICAN NATURAL GAS SERVICE CORIPANY - 


ONE wu0OwWwARD SS ENUE > iors hort Potlee he 
GENERAL COUNSEL 
cory 


August 14, 1970 


Mr. Orval L. DuBois, Secretary 
Securities and =xchange Commission 
500 North Capitol Street 
Washington, D. C. 20549 


Rez: Michigan Consolidated Gas, 
Company, et al. (idrinistrative 
Proceeding File No. 3-2112) 


Dear Sir: 


We would avpreciate your advicing the Comaission that a prompt 
decision on the Motion for Interim Order filed by Mithizan Consolidated 
Gas Company and Michisan Consolidated Homes Corporation on July 31, 1970 
in the above-captioned matter is most urgently required. 


The urgency of the matter arises from the fact that Michisan 
Consolidated Homes Corporation has incurred construction expenditures of 
over $25C,C0O in connection with the Inkster and Sluwood housing projects 
which become due on Wednesday, August 19. Hones Corporation presently 
has lese than $150,000 in funds available to make these payments. Thus, 
unless authority is granted for Michigan Consolidated to advance interin 
construction funds to Homes Corporation by that time, as recuested in 
the Motion for Ic:terim Order, Homes Corporation will be unable to make 


the required payments. | 
Very traly yours, 
Cth. b oa 


ARSirp 


ce - Mr, caron Levy 
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Holding Company Act Release No. 16819) ADMINISTRATIVE PROCEEDIN 
FILE NO. 3-2111 


UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANSE COMMISSION 
August 26, 1970 


In the Matter of 


MEMORANDUM 
OPINION AND 
ORDER 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 
One Woodward Avenue 
Detroit, Michigan 


DENYING 
MOTION 


(70-4778) 


Public Utility Holding Company Act of 1935 


oo 00 0h 60 08 08 08 08 08 08 08 08 of 


Michigan Consolidated Gas Company, a gas utility subsidiary 
company of American Natural Gas Company, ~ registered holding 
compeny under the Public Utility Holding Company Act of 1935, and 
Michigan Consolidated Homes Corporation, @ wholly-owned non-utility 
subsidiary of Michigan Consolidated Gas, filed a motion for an 
interim order of the Commission authorizing movants to complete 
the construction and financing of the two housing projects of 
which they were directed to divest themselves by the Commission's 
order of June 22, 1970 (Holding Company Act Release No. 16763). 


Movants asserted that the requested authorization is a 
hecessary step in implementing the Commission's divestiture order. 
They argued that divestment of the housing projects is a 
complicated and time-consuming process and that the authoriza- 
tions would avoid undue loss and damage to applicents. The 
Division of Corporate Regulation of the Comnission opposed the 
motion. It argued that the motion sought to have the Commission 
approve what the Commission expressly decided it has no authority 
to approve, although movants did not suggest that the Comnission 
rescind or amend its order of June 22, 1970. 


35-16819 


The Commission after consideration of the matter, agreed 
with the position of the Division that to grant the motion would 
be inconsistent with and in derogation of the Commission's prior 
or@er, which held that construction and operation of the two 
housing projects could not be authorized under the Act. This 
case differs from others where acquisitions were authorized 
subject to divestiture. In those cases the permitted interim 
acquisitions related to properties which had been lawfully 
acquired originally, or to properties whose acquisition was 
incidental to an authorized acquisition of other properties 
whose acquisition and retention met the standards of the Act. 

In this case the properties involved were acquired improperly 
without the requisite prior approval of the Commission, and 
have been found to be of a kind whose acquisition is prohibited 
by the Act. 


Accordingly, IT IS ORDERED that the motion for interim 
authorization be, and it hereby is denied. | 


By the Comnission (Chairman BUDGE and Commissioners NEEDHAM 
anda HERLONG, with Comnissioner OWENS concucring), Commissioner 


SMITH dissenting. CL ? : 
Ligeed Soalt VA J 


Secretary 


Commissioner OWENS, concurring: 


Movants assert, in effect, that the majority 
of the Commission in its decision of June 22, 1970 merely 
or@eread a Givestisure which can be stayed cy the Commission 
upon a proper shoving. That is not the case. The majority 
@etermined that the Commission is not statutorily empowered to 
permit utility holding companies to engage in activities such 
as those for which Michigan Consolidated sought exemption. 
While I @issented from the majority opinion of June 22, 1970, 
I Go not believe that the Commission now should permit movants 
to @o indirectly »y mction, even on an interim basis, that which 
the Commission has already agetermined it has no power to permit 
them to do directly by exemption. I therefore concur in the 
Genial of the motion. 


Commissioner SMITH @issenting: 


Michigan Consolidated asserts that the requested authoriza 
tion is a necessary and appropriate step in implementing the 
Commission's divestiture order. In support it contends that 
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@ivestment of these housing projects is a complicated and time- 
consuming process, particularly because they involve Government 
housing programs administered by the Federal Housing Administra- 
tion, and that the requested authorization is necessary both to 
an orderly implementation of divestiture and to avoid unnecessary 
loss and damage. If this were shown.to be so, and a concrete 
program adopted for divestment as soon as practicable, I would 
grant the authorization rather than further penalizing the 
company and the projects under the Commission's prior order. 

The Commission has in the past shown a strong sense of 
practicality in the area of 1935 Act Givestiture. 1/ In order 
to consider the motion, I would have required Michigan Consolidat=q 
to provide us with a more detailed and specific statement of the 
items ana amounts of asserted loss and damage that would be 
involved in a @ivestiture of the two projects without the 
interim authorization sought, an@ also an undertaking detailing 
the specific steps and time sequences proposed for the prompt 
@ivestiture of such projects pursuant to the Commission's prior 
order assuming the interim authorization were granted. 


_1/ See, for exemple, Louisiana Gas Serv:.ce Company, 40 S.E.C. 
193, 195, 198-199 (1960); Pennzoil Company, Holding Company - 
Act Release No. 15963 (February 7, 1978) p. 13; Pennzoil 
United, Inc., Holding Company Act Release No. 16481 (September 
23, 1969) p. 2-3; Illinois Power Company, Holding Company 

Act Release No. 16574 (January 2, 1970) p. 12. 
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ADMINISTRATIVE PROCEEDING 
FILE NO, 3-211 

UNITED STATES OF AMERICA 


before the 
SECURITIES AND EXCHANGE COMMISSION 


In the Matter of 
MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION 
One Woodward Avenue 
Detroit, Michigan 48226 
(70-4778) 


(Public Utility Holding Company Act of 1935) 


MOTION OF MICHIGAN CONSOLIDATED 
HOMES CORPORATION FOR 
LIMITED RELIEF 


| 
Michigan Consolidated Homes Corporation (Homes Corporation), one of 
the Applicants herein, respectfully moves the Commission for an order granting 
limited relief pending implementation of the Commission's divestiture order 
of June 22, 1970 (Holding Company Act Release No. 16763). In support 


thereof, Homes Corporation states as follows: 


I. 


On July 31, 1970, Homes Corporation and its parent company, Michigan 
| 


Consolidated Gas Company (Michigan Consolidated) filed a Motion for Interim 
Order requesting that the Commission authorize Homes Corporation to issue, 
and Michigan Consolidated to acquire, additional erence of common stock and 
promissory notes and for Homes Corporation to issue an FHA-insured mortgage 
note to permit the permanent financing of Homes Corporation's Inkster project 


and to provide funds to permit construction of its Elmvood project to continue. 
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The Division of Corporate Regulation (Division) submitted an Answering Brief 


denying that the acquisition of stock and notes by Michigan Consolidated 


could be authorized’ under Sections 9 and 10 of the Public Utility Holding 
Company Act of 1935. On August 26, 1970, the Commission issued an order sus- 
taining the Divisicn's position and denying the Motion of Michigan Consolidated 
and Homes Corporation. 

The present Motion seeks only limited relief, which is not inconsistent 
with either the Division's position or the Commission's order of August 26, 1970. 
In the present Motion, Homes Corporation seeks authority under Section 6(b) 
of the Act only to issue a mortgage note for the Inkster project in the ap- 
proximate amount of $2,166,000 to Standard Mortgage Company (which will im- 
mediately assign the note to Government National Mortgage Association). Mich- 
igan Consolidated will not acquire any additional securities; hence, the 
strictures of Sections 9 and 10 of the Act which formed the basis for the 


Division's objections to the earlier Motion for Interim Order would not apply. 
II. 


As pointed out in the Motion for Interim Order, Homes Corporation is, 
ana for nearly a month has been, in position to close the mortgage on the 
Inkster project if legally authorized to do so. Because the mortgage note is 
at the 3% Federally-assisted rate whereas the construction loans presently 
outstanding are at the rate of 8%, each day's delay in closing the mortgage 
costs Homes Corporation $467 in additional interest charges. It is obvious 
that the same mortgage loan must be obtained by the owner of the Inkster 


project whoever it may be. Thus, the inability of Homes Corporation to obtain 


the 3% mortgage loan simply increases the cost of the project and makes it 
more difficult to obtain a purchaser. 

Section 6(b) of the Act provides that the Commission by rules and reg- 
ulations or order shall exempt from the provisions of subsection (a) the 
issue or sale of any security by any subsidiary company of a registered 


holding company 


" if the issue and sale of such security 
are solely for the purpose of financing 
the business of such subsidiary company 
when such subsidiary company is not a hold- 
ing company, a public-utility company, or 
a fiscal or financing agency of a holding 
company, a public utility company, or an 
investment company. 

Where, as in the present Motion, no authority is sought to acquire such 
securities, which in this case are in effect being sold to a Government agency, 
Sections 9 and 10 of the Act are not involved. Michigan Consolidated will 
acquire no additional securities which it would later have to divest, and 
accordingly the objections raised by the Division to the earlier Motion for 


Interim Order do not apply. 


IIT. 


Issuance of the mortgage note on the Inkster project would provide Homes 
| 


Corporation with approximately $2,166,000 of cash. With such cash Homes 
Corporation would have sufficient funds to provide the necessary working cap- 
ital to operate the Inkster project and to pay present and prospective bills 
of contractors working on the Elmwood project during the period required to 


implement the Commission's divestiture order. No additional securities would 


be issued by Homes Corporation to Michigan Consolidated; rather, repayment of 
presently outstanding promissory notes would simply be postponed pending sale 


of the properties. 


Iv. 


It is submitted that the issuance of a mortgage note covering the Inkster 


project and the use of the proceeds therefrom to permit operation of that 
project and continued construction of the Elmwood project are greatly in the 
public interest; that this Motion may properly be authorized under Section 6(b) 
of the Act; and that the objections heretofore raised by the Division con- 
cerning the acquisition of securities under Sections 9 and 10 of the Act are 
not applicable to the limited relief here requested. 

WHEREFORE, Homes Corporation requests that the Commission issue an order 
under Section 6(b) of the Act exempting from the provisions of Section 6(a) the 
issuance by Homes Corporation of @ mortgage note in the approximate amount 


of $2,166,000 to Standard Mortgage Company. 


Respectfully submitted, 


Michigan Consolidated Homes Corporation 


jy ee 


Arthur R. Seder, Jr. 
Its Attorney 


One Woodward Avenue 
Detroit, Michigan 48226 


August 27, 1970 
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Securities and Exchange Commission Solomon Freedman, Director 
500 North Capitol Street Division of Corporate Regulation 


Washington, D. C. 20549 Aaron Levy, Associate Director 
Division of Corporate Regulation 


H. Kennedy Linge, Attorney 
Division of Corporate Regulation 


Securities and Exchange Commission 


500 North Capitol Street 
Washington, D. C. 20549 


One Woodward Avenue 
Detroit, Michigan 48226 


August 28, 1970 


ADMINISTRETIVE PROCEEDING 
FILE NO. 3-211 


UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANGE COMMISSION 


Ee 


In the Matter of 3- 


MICHIGAN CONSOLIDATED GAS COMPANY 3 
MICHIGAN CONSOLIDATE) HOMES CORPORATION 
One Woodward Avenue $ 
Detroit, Michigan 48226 


(70-4778) 
3 


(Public Utility Holding Company Act of 1935) 


ANSWERING BRIEF OF THE DIVISION OF 
CORPORATE REGULATION TO MOTION OF MICHIGAN 
CONSILIDATED GAS COMPANY FOR LIMITED RELIEF 


tement 


In its Findings and Opinion and Order issued on June 22, 1970 (Holding 


Company Act Release No. 16763), the Commission denied an application by 
Michigan Consolidated Gas Company ("Michigan Consolidated") to acquire certain 
securities of Michigan Consolidated Homes Corporation ("Homes Corporation") , 

a nonutility subsidiary company which Michigan Consolidated had organized 

to sponsor low and moderate income housing. The financing proposed by the 
application was to provide funds for the construction of two housing projects 
("Inkster" and "Elmwood"). The order denying the application directed that 
Michigan Consolidated forthwith divest itself of its interest acquired in 
Homes Corporation to finance the Inkster and Elmwood projects and that 

Homes Corporation forthwith divest itself of its interest in these two 


projects. 
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On July 31, 1970, Michigan Consolidated and Homes Corporation filed a 


motion for an interim order to permit the completion of the two projects 
prior to divestment. To this end it proposed that Homes Corporation issue 
and sell, and Michigan Consolidated acquire, up to 1,500 shares of its common 
stock and up to $3,000,000 of notes. By its Memorandum Opinion end Order of 
August 26, 1970 (Holding Company Act Release No. 16819), the Commission 
denied the motion holding that, ! 


, . . to grant the motion would be inconsistent with and in 
derogation of our/ prior order, which held that construction and 

operation of the two housing projects could not be authorized under 

the Act." 

On August 31, 197C, ‘Michigan Consolidated and Hcenes Corporation filed a 
further motion, designsted as a motion for limited relief. This motion seeks 
authorization for Homes Corporation to issue and sell a mortgage note to Standard 
Mortgage Corporation in the approximate amount of $2,166,000. ‘The movants assert 


that, because Michigan Consolidated will acquire no additional securities, 


the Commission may grent the requested relief under Section 6(b) of the Act 
without offending its order of Angust 26, 1970. Movants state that the 
proceeds from the issue and sale of the mortgage note wil be used not only 
to provide working capital to operate the Inkster project, but to contime 
construction of the Eimwood project as well. : 


Discussion 


While the instant motion does not involve an acquisition of securities by 
Michigan- Consolidated, it cannot be said, as seems to be suggested by movants, 
that the Commission's order of August 26, 1970 is Snappotte: The import of 
that order was that the financing and construction of Homes Corporation's Inkster 
and Elmwood projects would be "inconsistent with and in derogation of" the 
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Commission's June 22, 1970 order that the "construction . . . of the two housing 


projects could not be authorized under the Act." Clearly, then, the anthoriza- 


tion of the issuance of the mortgage note the proceeds of which would be used 
to finance the operation and construction of those projects would be no less 
inconsistent with and in derogation of that order. Moreover, to permit the 
issue and sale of securities under Section 6(b) "for the purpose of financing 
the business of" a subsidiary company of-+a registered holding company is 
obviously inappropriate when that business has been held to be a business which 
the holding company system may not engage in and which was ordered divested. 

Accordingly, the motion for limited relief should be denied; and it is 
suggested that, since no steps have been taken to comply with the June 22, 1970 
order directing Michigan Consolidated to divest itself of its interests in the 
Inkster and Elmwood projects forthwith (indeed Michigan Corsolidated has never 
indicated that it ever intends to comply with that order), the Commission 
institute a proceeding to have a receiver appointed for the purpose of complying 
with that order. 


Respectfully submiited, 


Ls/_ Solomon Freedman 
Solomon Freedman, Director 


Division of Corporate Regulation 


/s/_H. Kennedy Linge 
H. Kennedy Linge, Attorney 


Division of Corporate -Regulation 


Dated: September 4, 1970 
Washington, D. C. 


ONE WOCOWARD AVENUE - OETROIT. MICHIGAN 48224 
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| ARTHUR R. SEDER. JR. GENERAL COUNSEL AMERICAN NATURAL GAS SERVICE COMPANY 


September 3, 1970 


Securities and Exchange Commission 
500 North Capitol Street 
Washington, D. C. 20549 


Attention: Mr. Aaron Levy 


Re: Michigan Consolidated Gas 

Company, et al. (Administrative 

Proceeding File No. 3-2111) | 

| 

Gentlemen: 


At your request we hereby supplement the record on the 
Motion of Michigan Consolidated Homes Corporation for Limited Relief 
in the above-entitled matter by providing the following information: 


The promissory notes issued by Michigan Consolidated Homes 
Corporation (Homes Corporation) to Michigan Consolidated Gas Company 
(Michigan Consolidated) are presently outstanding in the following 
amounts: 


Elmwood Mid-Rise Project 
Inkster Project 2,100, 000.00 
Elmwood Village (Pilot Project) 52,167.50%/ 


Total $ 3,000,000.00 


If Homes Corporation is authorized to issue a mortgage note 
to Standard Mortgage Company, as requested in its Motion for Limited 
Relief, it will receive approximately $2,166,100 in cash. These 
proceeds would be used on an interim basis as follows: | 


x/ The notes remaining outstanding on the Elmwood Village pilot 
project represent a bank deposit required to be maintained by 
Homes Corporation for one year (until October 15, 1970) to 
cover possible latent defects in that project. 


AFFILIATE OF + MICHIGAN CONSOLIOATED GAS COMPANY + WISCONSIN GAS COMPANY 
h 


MICHIGAN WISCONSIN PIPE LINE COMPANY - CENTRAL tNOIANA GAS COMPANY INC 
i 
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Mr. Aaron Levy 


Page 2 
September 3, 1970 


Inkster Project: 


In lieu of equity investment $ 145,000 
To provide latent defects deposit 55,000 
Total $ 200,000 


Elmwood Mid-Rise Project: 
To pay construction costs $ 1,900,000 


$ 2,100,000 


As indicated in the Motion for Interim Order (p. 4), the 
estimated construction costs of the Elmwood Mid-Rise Project total 
$2,734,344, of which $847,833 has already been provided by Michigan 
Consolidated. The balance of cash required to complete the project 
is thi > esti::ated at $1,886,501, which has been rounded up to 
$1,90.,000 in the above tabulation. This would leave $66,100 of 
the mortgage proceeds, which Homes Corporation could use either to 
repay notes issued to Michigan Consolidated or retain to cover con- 
tingencies. 


Very truly yours, 


Gada Sede. 
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(Holding Compuny Act Releas> ko. 1€342) ADMINISTRATIVE PROCEEDING 
s FILE NO. 3-2111 


UNITED STATES OF AMERICA 
before the 
SECURITIES AND EXCHANGE COMMISSION 
September 22, 1970 


In the Metter of 


MEMORANDUM 
OPINION 
AND ORDER 
DENYING 
MOTION 


MICHIGAN CONSOLIDATED GAS ‘COMPANY : 

MICHIGAN CONSOLIDATED HOMES CORPORATION 
One Woodwerd Avenue 
Detroit, Michigan 


(70-4778) 


Public Utility Holding Company Act of 1935 
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Michigan Consolidated Homes Corporation, a wholly cwmed non- 
utility subsidiary of Michigan Consolidated Gas Company, 1/ filed 
a motion requesting “limited relief pending implementation of the 
Comnissionts divestiture order of June 22, 1970." In that action, we 
held that the applicaticn of those two companies to firance, construct 
and operate two housing projects could not be authorized under the 
Public Utility Holding Company Act of 1935, an@ we Girected applicants 
to divest themselves of such projects. 2/ Thereafter, on August 26, 
1970, we denied a motion for an “interim” order authorizing arplicants 
to complete the construction and financing of the two hceusing projects, 
holding thet such authorization would be in derogation of ard incensister 
with our prior decision. 3/ 


By the present motion, Homes Corperation seeks authority to 
issue a mortgage note, to be assigned to the Government Naticnal 
Mortgage Association, for epproximately $2,166,000 on the Inkster 
housing project, one of the two housing projects involved in this matter. 
Homes Corporation states that with the cash so obtained, it would have 
sufficient funds to provide the necessary working cepital to cperate 
the Inkster project and to pay present and prospective bills of 
contractors working or the Elmwood project, the other housing develop-— 
ment, during the period required to implement our divestiture order. 
Homes Corporation states that the authority it now seeks may be granteé 
unger the provisions of Sectior 6(b) of the Act with respcct to the 
issuance of securitiss, and that since no authority is being scught to 
acquire securities, the prohibitions and strictures of Sections 9 anc 
10 under which the prior application for interim relief was denied 
are not applicable. 


Michiqan Consoliiatea Gas is a subsidiary of amorican Naturai 
Gas Company, @ regiztered holding company under the Putilis 
Utility Holding Company act of 1935. 


Holding Compiry éct Release No, 16763. 


Holding Compesy Act Release No. 16819. 
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The Division of Corporate Regulation filed an answering brief 
opposing the moticn, to which Homes Corporation filed 2 reply. 


Homes Corporation states that the proceeds of the mortgage note 
covering the Inkster project, if its issuance were authorized, would 
be used to permit operation of that project and continued construction 
of the Elmwood project, only for the limited purpose of keeping the 
projects going while efforts are made to dispose of them. This is 
the sane contention advanced in support of the prior request for 
“interim" authority, and to grant the instant request for "limited" 
relief would be as much in derogation of our order of June 22, 1970, 
as the requested "interim" authority which we denied on August 26, 
1970. And it is clear, under the circumstances, that the provision 
in Section 6(b) authorizing us to permit a subsidiary of a registered 
holding company to issue 2 security where it is solely for the purpose 
of financing the business of such subsidiary, does not and was not 
intended to permit the issuance of a security to finance 2 business 
which the subsidiary may not engage in and of Which it has been 
ordered to divest itself. 


Accordingly, IT IS ORDERED that the motion for an order 
authorizing the issuance by Homes Corporation of a mortgage note in 
the approximate amount of $2,166,000 be, and it hereby is, denied. 


By the Commission (Chairman BUDGE and Commissioners OWENS, 
NEEDHAM an@ HERLONG), Commissioner SMITH dissenting. 


BeralC Kaho 


Commissioner SMITH dissenting: 


For the general reasons set forth in my previous dissents in 
this case (Holding Company Act Release Nos. 16763 and 16819), I would 
be disposed to grant the present motion. However, in view of the 
majority*s previous divestiture decision and indeed to effect 2 
reasonable implementation of it, I would attach two conditions to a 
granting of the motion: == thet Michigan Consciidated come forward 
with a reasonable plan for disposition of the two housing projects, 
ana two, that no proceeds from the GNMA mortgage note be used for 
construction of the uncompleted project but rather be used to reduce 
Michigen Consolidated*s loans to Homes Corporation for that project. 
If so conditioned, granting of the motion would not seem to me to 
be inconsistent with either the @ivestiture order or the order denying 
interim authorization of any further housing investments. It simply 
permits permanent financing to be emplaced on the completed project 
in order to facilitate its sale. Without issuance of the mortgage 
note, some reasonable implementation of the divestiture order is 
only made more problematical and the cost increased to all -- including 
investors of the holding company ana future tenants of the projects. 
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STATEMENT OF ISSUES 


Section 11(b)(1) of the Public Utility Holding Company Act 


of 1935, an Act administered by the Securities and Exchange Commission, 
provides in the first sentence that holding companies and subsidiaries 
shall be limited to operation of public-utility systems and 

"such other businesses as are reasonably incidental, 

or economically necessary or appropriate to; the 

operation of such ... utility system..." 
Section 11(b)(1) further provides, in the second sentence, that - 


"The Commission may permit as reasonably incidental or 

economically necessary or appropriate to the operations 

of one or more integrated public-utility systems the 

retention of an interest in any business (other than 

the business of a public utility company as:such) which 

the Commission shall find necessary or appropriate in 

the public interest or for the protection of investors 

or consumers and not detrimental to the Proper function- 

ing of such system or systems." 

A natural gas utility company sought to counter the declining 
population and deteriorating economic condition in the city which is its 
principal service area by constructing low and moderate income housing 
under the National Housing Act. Overruling a decision made a year earlier, 
the Commission denied the requested authorization and ordered divestiture 
of two housing projects. The issues are: 

1. Whether the Commission erred in interpreting Section 11(b) (1) 
by holding that projects which meet all the public interest standards of 
the second sentence may not be authorized unless they also comply with the 


Commission's "functional relationship" test. 


2. Whether the Commission, apart from its failure to give 
effect to the second sentence of Section 11 (b)(1), also erred by 
applying the "functional relationship" test so narrowly as to hold 
that a utility's efforts to counter the progressive deterioration 
of its service area by constructing low and moderate income housing 
projects are not "reasonably incidental, or economically necessary 
or appropriate to the operations" of the utility. 

3. Whether the Commission erred by refusing to find that 
securities to provide funds for the construction of low and moderate 
income housing should be exempted from the Holding Company Act under 
Section 9 (c)(3). 


4, Whether the Commission, after authorizing a utility to 


acquire up to $500,000 in common stock and up to $6,000,000 in promis- 


sory notes of its housing company subsidiary, erred by ordering the 
divestiture of housing projects which the housing company constructed 


without exceeding the amounts authorized. 


This case has not previously been before the Court, except on 
motions by petitioners and by the Securities and Exchange Commission, 
which were disposed of by this Court's orders of October 23, 1970, pro- 
viding for consolidation of Nos. 24564, 24663 and 24664 and for 


expedited review. 


REFERENCES TO RULINGS 
| 
The basis of the order before the Court in No. 24564, 
to which this brief is directed, is set forth in the Commission's 


Findings and Opinion of June 22, 1970 (Holding Company Act Release 


No. 16763), appearing at pages 438-448 of the record certified to 


this Court by the Commission. 

The bases of the supplemental orders before the Court in 
the consolidated cases, No. 24663 and No. 24664, are set forth in a 
Memorandum Opinion of August 26, 1970 (Holding Company Act Release 
No. 16819) and a Memorandum Opinion of September 22, 1970 (Holding 
Company Act Release No. 16842) which appear in the record at pages 


482-484 and 500-501, respectively. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NOS. 24564, 24663 and 2k66k 


MICHIGAN CONSOLIDATED GAS COMPANY AND 
MICHIGAN CONSOLIDATED HOMES CORPORATION, 


Petitioners 
v. 


SECURITIES AND EXCHANGE COMMISSION, 


Respondent 


ON PETITIONS TO REVIEW ORDERS OF THE 
SECURITIES AND EXCHANGE COMMISSION 


BRIEF OF PETITIONERS MICHIGAN CONSOLIDATED 
GAS COMPANY AND MICHIGAN CONSOLIDATED 
HOMES CORPORATION IN NO. 24564 


STATEMENT OF THE CASE 


These cases arise on petitions by Michigan Consolidated Gas 
Company (Michigan Consolidated) and Michigan Consolidated Homes Cor- 
poration (Homes Corporation) for review of three orders issued by the 
Securities and Exchange Commission (the Commission) under the Public 


Utility Holding Company Act of 1935 (the Act), 49 Stat. 803, 15 U.S.C. 


§§79 et seq. 


In its order issued June 22, 1970 (R. 449), the Commission 


denied an Application in which Homes Corporation requested authority to 
issue, and Michigan Consolidated sought authority to acquire, up to 
$500,000 in common stock and $6,000,000 in short-term notes for the pur- 
pose of financing the construction by Homes Corporation of low and 
moderate income housing under the National Housing Act as amended, 12 
U.S.C. §1701 et seq. The Commission's order also directed Michigan Con- 
solidated and Homes Corporation forthwith to divest themselves of their 
interests in two low and moderate income housing amefnsic which were 


under construction. 


In two subsequent orders issued August 26 and September 22, 


1970 (R. 482 and R. 500), the Commission denied the requests of Homes 
Corporation and Michigan Consolidated for authority to issue and acquire 
securities required to finance the continued construction and operation 


of the two housing projects ordered to be divested on an interim basis 


V/ 


pending judicial review and implementation of the divestiture order. 
This Court has jurisdiction to review the Commission's orders 


under Section 24 of the Holding Company Act, 15 U.S.C. §79x. 


1/ This brief covers issues raised by the Commission's order of 
June 22, 1970. Petitioners’ brief with respect to the sup- 
plemental orders of August 26 and September 22, 1970 (Nos. 
24663 and 24664) was filed in this Court on October 8, 1970. 
Record references are to pages of the consolidated record as 
certified to this Court by the Commission on September 28, 
1970. Pertinent provisions of the Holding caneey Act are 
set out in Appendix A hereto. 
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A. THE FIRST APPLICATION (FILE NO. 70-4648) 


Michigan Consolidated is a public utility company which sells 
and distributes natural gas to consumers in Detroit and other cities in 
the State of Michigan. It is a wholly owned subsidiary of American 
Natural Gas Company, a registered holding company regulated by the Com- 
mission under the Act (R. 2). 


In June 1968 Michigan Consolidated caused Homes Corporation 


to be organized as a "limited dividend housing corporation" qualified 


to construct and operate low and moderate income housing projects under 
Section 221 (d)(3) of the National Housing Act as amended, 12 U.S.C. 
§1715 1(4)(3). Shortly thereafter, Michigan Consolidated and Homes Cor- 
poration filed a joint Application with the Commission requesting 
authority under the Holding Company Act for Michigan Consolidated to 
provide equity funds and short-term construction loans to Homes Corpo- 
ration to enable the latter to construct low and moderate income housing 
projects. Long-term debt financing was to be provided by Government- 
supported mortgage loans issued upon completion of the projects. 

There were no intervenors in the proceedings before the Com- 
mission. The record consisted of the joint Application of Michigan 
Consolidated and Homes Corporation (R. 84-111); an Amendment to the 
Application to which was attached a number of exhibits containing ad- 
ditional information requested by the Commission's Staff (R. 236-406); 
a Memorandum prepared by Michigan Consolidated summarizing the factual 
and legal basis for the requested authorization (R. 112-129); and 


letters from a number of public officials with respect to Michigan 


=f 


Consolidated's participation in the Government's 1 3/ and moderate income 
rai}! | 
housing program (R. 309; 410-11; 413; 415-17; 421). | 


Briefly, the record establishes the following facts: 


Like other cities, Detroit has experienced severe social and. 
economic problems arising in substantial part from the fact that much of 
the inner-city area consists of run-down, dilapidated, poorly maintained 
houses and apartments--many of which are unfit for human habitation. 
Most of the houses in Detroit's inner-city are frame houses which were 
constructed at minimum cost and with inferior materia 40 to 50 years 
ago (R. 240). , 

The result is that a tremendous need had arisen in Detroit for 
low and moderate income housing to replace buildings which had become 
virtually uninhabitable. In addition, the Detroit Housing Commission 
had cleared substantial areas of land, but no low and moderate income 
housing units had been constructed to replace the demolished Sees 


The land had either remained vacant or was being developed as luxury or 


semi-luxury apartments, thereby increasing the tensions among the 


2/ The record in the first case (File No. 70-4648) was incorpo- 
rated by reference in the case here on review (File No. 70-4778) , 
which was considered and decided on the basis of the briefs and 
arguments in the first case. 


3/ (R. 85, 417). Other Federal housing programs were also lag- 
ging. The Kaiser Report noted that "no rent supplement projects 
have been completed in Detroit by 1967." Report of the Presi- 
dent's Committee on Urban Housing, A Decent Home, p. 63 (1968). 


4/ 


original residents whose dwellings had been condemned and removed. 


Michigan Consolidated has a direct and immediate interest in 


the redevelopment and renewal of the inner-city of Detroit. Houses such 


as those shown in the photographs included in the record (R. 276-304) 
are the homes of Michigan Consolidated's gas customers. As these 
dwellings become uninhabitable and are abandoned or removed, Michigan 
Consolidated loses gas customers and sales, thereby reducing its earnings 
prospects and adversely affecting its ability to provide efficient and 
economical service, 

The record clearly establishes the adverse effect upon Mich- 
igan Consolidated of the deterioration of the areas it serves. Evidence 
was presented that between 1960 and 1966 the population of the City of 
Detroit declined by more than 50,000 (R. 240); that during the same 
period the number of occupied dwelling units declined by 7,837 (R. 240); 
that the number of dwelling units demolished far exceeded the number of 
new units added '(R. 311); that the number of families living in the City 
of Detroit decreased by 9,778 during the year 1967 alone (R. 312); and 
that Michigan Consolidated was consistently losing significant numbers 
of customers in its Detroit District based both on numbers of new serv- 


ices installed (R.315) and numbers of cut, capped and abandoned gas 


uf The Kerner Commission reported that inadequate housing was a 
grievance of the first level of intensity in areas where riots 
occurred. Report of the National Advisory Commission on Civil 
Disorders, p. 7 (Bantam Ed. 1968). A survey of residents liv- 
ing in the areas of the Detroit riots of July 23-27, 1967, 
indicated that overcrowded living conditions and poor housing 
ranked second and third among six principal grievances. New 
Detroit Committee, Progress Report, p. 16 (1968). 
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services (R. 316). 


Michigan Consolidated's decision that it should undertake, 


through a subsidiary, to construct and operate low and. moderate income 
housing projects was thus based upon the following considerations: 

First, Michigan Consolidated is losing substlentiel numbers of 
gas customers in the inner-city areas each year, and its prospects for 
further development and growth depend upon the successful redevelopment 
of its existing service areas. | 

Second, as a large taxpayer and supplier of gas to commercial 
and industrial customers in Detroit, Michigan Consolidated has a vital 
stake in the renewal and revitalization of the City, so that business 
and industry will not be driven from the City by lack of adequate hous- 
ing and the inability to maintain essential government services. 

Third, construction of units by Homes Corporation will ensure 
that the benefits of natural gas will be made available to the occupants 
of the buildings for uses for which gas is the most Snmieet fuel, 
which will help to maintain and improve Michigan Consolidated's sales. 

Fourth, as a corporate citizen of Detroit and Michigan, Mich- 
igan Consolidated is sincerely concerned with the economic and social 
conditions under which its fellow citizens live. At a time when business 


is being urged to participate more actively in finding solutions to the 


5/ The record shows that while Detroit is losing families in 
large numbers each year, the suburbs located) north of Detroit 
in Oakland and Macomb Counties are growing rapidly in popula- 
tion and dwelling units. However, these areas receive their 
gas service from Consumers Power Company rather than Michigan 
Consolidated, so that Michigan Consolidated is not participat- 
ing to any significant degree in the additional gas sales 
associated with the growth in population of the Detroit Metro- 
politan area (R. 119, 2hk0). 


aCe 


pressing problems of the urban areas--one of the most urgent being the 
problem of providing adequate housing for low and moderate income 
families--Michigan Consolidated feels a distinct responsibility to under- 
take the program outlined in its Application (R. 119-120). 

In the Housing Act of 1949, Congress had declared the national 
policy of "a decent home and a suitable living environment for every 
American family" (42 U.S.C. $1441), and in furtherance of that goal it 
established the Below Market Interest Rate Program for private development 
of Government-supported housing. Section 221 (d)(3) of the National Hous- 
ing Act (12 U.S.C. $1715 1 (a)(3)) provides for 3 percent Federal mortgage 
loans to non-profit corporations, cooperatives and limited dividend cor- 
porations to finance construction of housing for families of low and 
moderate income. Limited dividend corporations may not pay dividends in 
excess of 6 percent of their equity investment in the housing projects, 
and the cost savings resulting from the Federally-assisted mortgage loans 
and limitations on dividends to owners of the projects are passed on to 
the tenants in the form of low rents. 

The Section 221 (d)(3) program is administered by the Federal 
Housing Administration (FHA), which controls construction costs and 
specifications, rent levels, earnings, accounting methods and virtually 
all other aspects of construction and operation of Government-supported 


housing projects. In fact, the scope and content of FHA regulation of 


6/ See R. 115-16. See also, generally, Report of the President's 
Committee on Urban Housing, A Decent Home, pp. 58-59, 61-64, 
79-87 for a description and analysis of the Section 221 (d)(3) 
program. That program was supplemented by adoption of the 
Section 236 program, which provides for 1 percent mortgage 
loans, in the Housing and Urban Development Act of 1968 
(12 U.S.C. $1715z-1). 
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such projects is little different from conventional public utility regu- 
lation, even including such matters as a utility-type Uniform System of 
Accounts. : 

After investigating the Government programs ‘ therefore, Mich- 
igan Consolidated caused Homes Corporation to be incorporated as a 
limited dividend corporation eligible to participate in the Section 221 
(d)(3) program. Homes Corporation promptly obtained commitments for 
urban renewal land in the City of Detroit and planned its first low and 
moderate income housing project, to consist of 130 townhouse units in the 
inner-city of Detroit. Its efforts were fully supported by both local 
and national officials, as evidenced by a letter to the Company from the 


Mayor of Detroit (R. 309), stating in part: 
". . . the problem of adequate housing for 

our citizens is one of the most urgent and press- 

ing matters which confronts the City of Detroit. 


"It is clear to me that private business 
must become directly involved in the construction 
of housing for persons of moderate and low income, 
for this gigantic job requires the combined ef- 
forts of all elements of the community if ere needs 
are to be met. 


"I think it is particularly appropriate that 
Michigan Consolidated Gas Company, as a public 
utility serving the City of Detroit, will become 
actively engaged in a program to provide housing 
that will meet the needs of human dignity. Your 
company knows the City of Detroit and knows its 
problems and needs. I am sure you can create an 
organization that can make progress quickly.; You 
have demonstrated an ability to construct and 
operate complex facilities to serve the people 
and I am confident that this type of know-how can 
be applied to the housing field.” 


The joint Application of Michigan Consolidated and Homes Corpo- 


ration seeking requisite authority under the Holding Company to engage in 
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this activity was filed with the Commission on June 24, 1968 (R. 84). 
Following the compilation of the record described above and the filing 
of briefs by Michigan Consolidated and the Commission's Staff, the Com- 
mission on March 31, 1969 issued an opinion and order authorizing the 
issuance and acquisition of securities as requested (R. 426). Two 
members of the Commission held that Michigan Consolidated's participa- 
tion in low and moderate income housing projects satisfies the "other 
businesses" provisions of Section 11 (b)(1) of the Holding Company Act, 
15 U.S.C. §79k (b)(1), while one member concurred on the ground that 

the transaction could be approved under the exemption provided in Section 


9 (c)(3) of the Act, 15 U.S.C. §79i (c)(3). Chairman Budge dissented. 


B. THE SECOND APPLICATION (FILE NO. 70-4778) 


In the first proceeding Michigan Consolidated and Homes Corpo- 
ration indicated that the first project to be constructed, a 130-unit 
project in Detroit's inner city, was considered to be a "pilot project," 
and that if it proved successful Homes Corporation contemplated a pro- 
gram of constructing about 500 units annually. Following Commission 
approval of its participation in the Federal housing program and the very 
favorable results of the "pilot project," therefore, Homes Corporation 
immediately began to plan additional projects. This involved filing 
applications with the FHA for Federally-assisted mortgage loans, acqui- 
sition of urban renewal land, preparation of architectural and engineering 
plans and many other details (R. 2-3). 


By July 25, 1969 this work had progressed to the point where 


Michigan Consolidated and Homes Corporation filed a second Application 
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(File No. 70-4778) requesting authority for Homes Corporation to issue, 
and Michigan Consolidated to acquire, an additional $500,000 of common 
stock and $6,000,000 of short term-loans (R. 1). Petitioners indicated 
an intention to construct a 134-unit townhouse project for low and 
moderate income families on an urban renewal site in Inkster, Michigan, 
(hereafter referred to as the Inkster project) and a 168-unit apartment 
project for elderly and handicapped persons in the Elmwood Park Rehabil- 
itation Project No. 1 in the inner-city of Detroit (hereorear referred 
to as the Elmwood project) (R. 2-3). 

If the Application had been granted routinely within 4O days, 
as petitioners anticipated following the Commission's! decision of March 31, 
1969, the two new projects could have been financed with the proceeds of 
the securities for which additional authorization was: sought. However, 
when several months had gone by without action by the | Comission, peti- 
tioners were faced with a difficult problem. FHA nso loan commit- 
ments--which require prompt construction of the authorized projects--had 
been issued, construction plans had been finalized an all of the advance 
planning necessary to keep the program on schedule had been completed. It 
thus became necessary to decide whether to go forward'with these urgently 
needed projects or to halt the entire program, thus lek ing the loss of 
all the advance efforts and going back on a number of commitments that had 
been made to local officials and others concerning construction of the 
projects (R. 456). | 

At ‘that time petitioners were advised by their counsel that, 


in his opinion, the Commission's original order of March 31, 1969 was not 


limited to financing the "pilot project." This opinion was based upon 
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the fact that the Commission had been advised that Homes Corporation 
contemplated a 500 unit annual program if the pilot project proved 
successful; that the securities authorized by the first order were con- 
Siderably in excess of the amount required for construction of the pilot 
project; that the Commission's order contained no conditions limiting 

use of the proceeds of the financing to construction of the pilot project; 
and that the two new projects could be constructed within the dollar limi- 
tations of the original authorization. Homes Corporation accordingly 
commenced construction of the Inkster project in the Fall of 1969 and the 
Elmwood project several months later utilizing funds provided by Michigan 
Consolidated upon the issuance by Homes Corporation of additional short- 
term notes. 

AS in the case of the first Application, neither the Conmmis- 
sion's Staff nor any other party opposed the granting of the authority 
requested. However , during the period the second Application was pend- 
ing the composition of the Commission had changed--two new members 
having been appointed. By agreement the matter was again presented to 


the Commission on the basis of the briefs and record in the original 


case (File No. 70-4648) as supplemented by the filings in the second 


case (File No. 70-4778). 

By opinion and order issued June 22, 1970--some eleven months 
after the Application had been filed--the Commission reversed its de- 
cision of March 31, 1969, concluding by a 3-2 vote that holding company 
systems are precluded by the Act from participating in Federal housing 
Programs and denying Homes Corporation and Michigan Consolidated author- 


ity to issue and acquire the securities applied for in the Application 
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(R. 438). The opinion and order further held that the issuance and 
acquisition of securities to finance the Inkster anal Elmwood projects 
had not been authorized by the original order of March 31, 1969 and 
directed Homes Corporation and Michigan Consolidated’ to divest themselves 
of those projects and the securities issued to finance them "forthwith." 
The Commission majority was made up of Chairman Budge, who had dissented 
in the first case, and the two new members of the Comission. The two 


remaining members of the majority in the first case dissented. 


C. THE PETITION TO THIS COURT 


Michigan Consolidated and Homes Corporation filed their peti- 


tion in this Court seeking review of the Commission's order of June 22, 
1970 (Case No. 24564) on August 20, 1970. Two related petitions (Case 
Nos. 24663 and 24664) seek review of the Commission's supplemental orders 
denying interim relief. This brief, filed pursuant to the Court's order 
of October 23, 1970, is addressed to the principal order of the Commis- 


sion issued June 22, 1970. 


ARGUMENT 


Preliminary Statement 


Under the statutory framework of the Holding Company Act, the 


entry into a new business or activity is governed by Sections 9, 10 and 


ll of the Act, 15 U.S.C. §§791, 793 and 79k. Section 9(a) of the Act 


makes it unlawful for a registered holding company or a subsidiary to 
acquire any securities or any other interest in any business without the 
approval of the Commission under Section 10. Section 10 sets forth the 
affirmative requirements for Commission approval of applications for 
such acquisitions and further provides, in subsection (c), that the Com- 
mission shall not approve the acquisition of securities or any other 
interest which "is detrimental to the carrying out of the provisions of 
Section 11." 

Section 11 (b)(1) of the Act in turn directs the Commission to 
take such action as it finds necessary 

". . .« to limit the operations of the holding- 

company system . . . to a single integrated public- 


utility system, and to such other businesses as are 
reasonably incidental, or economically necess or 


appropriate to the operations of such integrated 
public-utility system. . . a (emphasis added). 


The second sentence of Section 11 (b)(1) then provides that 


Section 9 (c)(3) of the Act provides an exemption from the 
requirements of Section 9(a)--and thus from the provisions 

of Section 10 and 1l--for the acquisition of securities with- 
in such limitations as the Commission may prescribe as 
“appropriate in the ordinary course of business" of a holding 
company subsidiary and as "not detrimental to the public in- 
terest or the interest of investors or consumers." 
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"The Commission may permit as reasonably incidental, 

or economically necessary or appropriate to the oper- 

ations of one or more integrated public-utility 

systems the retention of an interest in any business 

(other than the business of a public-utility company 

as such) which the Commission shall find necessary or 

appropriate in the public interest or for the protec- 

tion of investors or consumers and not detrimental to 

the proper functioning of such system or systems." 

As will be pointed out in more detail below, the Commission 
has adopted what is known as the "functional relationship” test in consid- 
ering applications involving the acquisition or retention of "other busi- 
nesses" under Section 11 (b)(1). This test makes the acquisition or 
retention of any business other than that of a public utility as such 
dependent upon "an affirmative showing of an operating or functional re- 
lationship between the operations of the retainable utility system and the 
non-utility business sought to be retained." General! Public Utilities Corp., 
32 S.E.C. 807, 839-0 (1951). 

In the first Application of Michigan Consolidated and Homes 


Corporation for authority to construct and operate low and moderate in- 


come housing (File No. 70-4778), the majority opinion held that this 


activity satisfies the functional relationship test, stating in part 


(R. 430): 


"Here there is no absentee management or geo- 
graphical dispersion. This is not a speculative 
lark or financial manipulation by management that 
shows the insensitivity to a community's needs that 
was at the heart of Congress" concern in the Holding 
Company Act. This is just the reverse. Management 
shows a profound awareness of a very critical situa- 
tion within their primary service district that 


8/ See pp. 16 et seq. 


directly affects both consumers and consumption, 

and they have demonstrated a highly responsible 
approach to the problem. Their proposal does not 

seem to us to raise any of the spectres that haunted the 
utility industry in the 20's and 30's. We do not 
believe that the investment in the Detroit inner 

city housing project bear 'no relation’ to the 

operation of Michigan Consolidated. To the con- 

trary, it ‘is related.'" 


Chairman Budge's dissent took the position, on the other hand, that 

“the ownership and management of a housing corpo- 

ration, however desirable, does not meet either 

the ‘other business' test under Section 11 requir- 

ing an operating or functional relationship to the 

operations of the utility system, or the test under 

Section 9 (c)(3) of being ‘appropriate in the ordi- 

nary course of business’ of a registered utility 

holding company" (R. 436). 

In the case here on review Chairman Budge and the two new Com- 
missioners simply adopted the view of the functional relationship test 
taken in his original dissenting opinion, while the two remaining members 
of the original majority dissented. 

It is petitioners’ position that the Commission's decision is 
erroneous on two:basic grounds: First, the functional relationship test 
is inconsistent with both the language and the legislative history of the 
Act. Second, even if the functional relationship test were a permissible 


standard for application of Section 11 (b)(1), the Commission erred in 


failing to take account of the direct relationship between a utility's 


"operations" and its efforts to meet the urgent urban problems reflected 


by the record in this case. 


Petitioners further take the position thet, as the Commission's 
Staff advocated in these proceedings, an exemption from Sections 10 and 
11 could properly have been granted by the Commission under Section 9 
(c)(3) of the Act. 7 

Finally, petitioners contend that the issuance of securities 
to finance the Inkster and Elmwood projects was within the scope of the 


Commission's original authorization issued March 31, 1968. 


I. 
THE FUNCTIONAL RELATIONSHIP TEST ON : 
WHICH THE COMMISSION BASED ITS DENIAL 


OF PETITIONERS' APPLICATION REFLECTS | AN 
ERRONEOUS CONSTRUCTION OF THE STATUTE 


The Commission's sole reason for denying petitioners’ joint 
Application was its conclusion that participation by'a holding company 
system in the Federal Government's low and moderate income housing pro- 


gram does not meet the "functional relationship" test and therefore does 


| 
not satisfy the provisions of Section 11 (b)(1) of the Act. Quoting a 


prior decision, the Commission held that 
". . . the two ‘other business' clauses of Sec- 

tion 11 (b)(1), read together permit the retention 
of a non-utility business only on ‘an affirmative 
showing of an operating or functional relationship 
between the operations of the retainable utility 
system and the non-utility business sought to be 
retained, and that retention would be in the public 
interest'" (R. 441; emphasis in original). | 


The majority then concluded that construction of low and moder- 


ate income housing is related to Michigan Consolidated's utility operations 
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"only in that it may help to rehabilitate and preserve areas serviced 
by Michigan Consolidated and thereby promote its general gas utility 
business” (R. 442). That relationship, the Commission held, is inade- 


quate under the Act because it is not a "functional relationship." 


A. The “Functional Relationship” Test is Contrary 

to the Plain Meaning of Section 11 (b )(L) 

The "functional relationship" test does not appear anywhere in the 
language of the statute. It is a non-statutory standard adopted by the 
Commission in considering cases arising under Section 11 (b)(1). The 
threshhold question, therefore, is whether the test is itself consistent 
with the language and legislative history of that section of the Act. 


As noted above, the first sentence of Section 11 (b)(1) directs 


the Commission to take such action as it finds necessary to limit the 


operations of the holding company system 


". . . to a single integrated public-utility 
system, and to such other businesses as are 


reasonably incidental, or economically neces- 

s or appropriate to the operations of such 

integrated public-utility system. . . (empha- 

Sis added). 9/ 
The underlined clause is then defined and given content in the second sen- 
tence of Section 11 (b)(1), which reads as follows: 

"The Commission may permit as reasonable in- 


cidental or economically necessary or 
appropriate to the operations of one or more 


A proviso not involved in this case permits a holding company 
system, to control one or more additional integrated public- 
utility systems under certain circumstances. 
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integrated public-utility systems the re- 

tention of an interest in any business (other 

than the business of a public utility company 

as such) which the Commission shall find neces- 

sary or appropriate in the public interest or 

for the protection of investors or consumers 

and not detrimental to the proper aoe 

of such system or systems.' 

A normal reading of Section 11 (b)(1) would ‘thas lead to the 
conclusion that a holding company system may include "such other busi- 
nesses as are reasonably incidental, or economically necessary or 
appropriate” to the operations of its public utility system (first sen- 
tence) and that in making that determination the Commission may permit 
the retention of any business "which the Commission shall find necessary 
or appropriate in the public interest or for the protection of investors 
or consumers and not detrimental to the proper functioning of such 
system or systems" (second sentence). Nor is there~any question that, 
so read, the construction of low and moderate income housing meets the 
statutory standard. 

In its first decision applying the "other businesses" pro- 


visions of Section 11 (b)(1) the Commission adopted just such an inter- 


pretation of the Act. In American Water Works and Electric Co., Inc., 
2 S.E.C. 972, 984 (1937), the Commission authorized retention of certain 


“other businesses" as reasonably incidental or economically necessary or 


| 
appropriate to the company's utility operations on the. basis of findings 


"that their retention [was] necessary and appropriate in the public in- 
terest, and ... . not presently detrimental to the proper functioning of 
the applicant's integrated public utility system"--thus satisfying the 


standards of the second sentence of Section 11 (b)(1). 
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Subsequently, however, the Commission formulated the functional 


relationship test, which construes the first sentence of Section 11 (b)(1) 


as requiring an "operating or functional relationship” between the utility 
system and the non-utility business sought to be retained and denies any 
effect whatever to the second sentence. The Commission candidly recog- 
nized that this was the effect of its test. In Engineers Public Service 
Company, 12 S.E.C. 41, 46-47 (1942), the Commission explained its position 
as follows: 


"Moreover, Congress did not say that 'the 
Commission shall permit the retention of a busi- 
ness which it finds to be necessary or appropriate 
in the public interest or for the protection of 
investors or consumers and not detrimental to the 
proper functioning of such system or systems.' 
Rather it instructed us to examine these factors 
in determining whether a business is retainable 
as reasonably incidental or economically neces- 
Sary or appropriate to the operations of an 
integrated utility system. 


"The questions before us, therefore, are not 
merely, as respondents suggest: Is the retention 
of this business appropriate for the protection of 
investors? or Is the retention of this business 
appropriate in the public interest? or Is the re- 
tention of this business detrimental to the proper 
functioning of an integrated utility system? 
Rather, our fundamental inquiry is: Having in 
mind the protection of investors, the public in- 
terest and the proper functioning of an integrated 
utility system, is the retention of a particular 
non-utility business reasonably incidental or eco- 
nomically necessary or appropriate to the operations 
of a retainable utility system? The questions sug- 
gested by respondents are thus relevant in attempting 
to resolve the ultimate issue but they do not exhaust 
the scope of our inquiry.” 


In subsequent cases the Commission has simply ignored the 
standards set forth in the second sentence of Section 11 (b)(1). In the 


instant case, for example, the Commission's opinion does not even so much 
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as mention the questions whether the retention of Homes Corporation by 


Michigan Consolidated is "necessary or appropriate in the public interest” 
or would be "detrimental to the proper functioning of such [utility] 
system." Rather, after a restatement of the "functional relationship" 
test--itself a gloss on the language of the first sentence of Section 11 
(b)(1)--the Commission's entire discussion is directed to whether its 
10/ 

"test" has been satisfied. 

We submit that the Commission's interpretation of Section 11 
(b)(1), which completely ignores the second sentence, violates the funda- 
mental principle of statutory construction that every provision of the 
statute must be given meaning. As the Supreme Court held in United States 
v. Menasche, 348 U.S. 528, 538 (1955), a construction must be rejected 
which would “defeat and destroy the plain meaning of [the] section.” 

"The cardinal principle of statutory construction 

is to save and not to destroy. . . . It is: our 


duty ‘to give effect, if possible, to every clause 
and word of a statute.'” (Id., 348 U.S. at 538-39.) 


B. The Legislative History of Section 11 (b)(1) 
Condemns the Commission's Construction 


In addition to ignoring a significant provision of Section 11 
(b)(1), the functional relationship test is wholly contrary to the intent 


of Congress as shown by the legislative history of the Act. 


10/ ‘Indeed, the statements in Chairman Budge'si dissent in the first 
case and in his majority opinion in the second as to the laud- 
able public purposes of involvement by private utilities in 
Government low and moderate income housing programs clearly in- 
dicate that, but for the Commission's fixation on the functional 
relationship test, it would have found that Homes Corporation's 
business is "necessary or appropriate in the public interest.” 
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During its consideration of the bill that became the Public 
Utility Holding Company Act of 1935, Congress considered several dif- 
ferent formulations of the provisions relating to other businesses. 

Some of the formulations were more restrictive than others, but not one 
was understood to establish a standard as narrow as the functional re- 
lationship test. 

The original Administration bill (S. 1725) embodied the recom- 
mendations of President Roosevelt's National Power Policy Committee. 
Section 8(a) of that bill made it unlawful after January 1, 1937 for any 
holding company to have any interest in any business other than (1) the 
production, distribution, etc. of gas or electric energy; (2) a business 
authorized by a State Commission and carried on exclusively within that 


State; and 

" . ... (3) such other businesses reasonably in- 
cidental to the foregoing as the Commission by rule, 
regulation, or order may permit as necessary or 
appropriate in the public interest or for the 
protection of investors or consumers and not in 
contravention of the provisions of this Act." 
Senate Hearings, p. 17. 11/ 


In an analysis of the bill submitted to Congress by the Admin- 
istration subsection (3) was described as 


"a flexible provision giving the Commission 
power to include other incidental activities. 
These provisions are so designed as not to 
cause interference with State policy which 
allows or fosters the carrying on of water- 
works, traction business, bus systems, etc., 
by electric and gas utilities." (Senate Hear- 
ings, pp. 55-56.) 


"Senate Hearings" refers to Public Utility Holding Company Act 
of 1935: Hearings Before the Senate Committee on Interstate 
Commerce on S. 1725, 7kth Cong., lst Sess. (1935). 


Soy 


Mr. Thomas G. Corcoran, one of the draftsmen of the bill, was asked spe- 


cifically whether a holding company could retain control of cotton mills 
to which it furnished electric power. He replied that under Section 8 
(a)(3) the Commission would be "perfectly justified" in authorizing the 
holding company to control the cotton mills, for the pill granted "plenty 
of leeway for it to handle the situation.” (Senate Hearings, p. 166.) 

The Senate Committee on Interstate Commerce introduced S. 2796 
as a substitute for S. 1725 (see S. Rep. No. 621, Tath Cong., 1st Sess., 
p. 1 (1935)). The Committee bill provided in Section 8 that holding com- 
panies could be authorized to acquire "any business reasonably incidental, 
or necessary or appropriate, to the economic and efficient conduct of a 
business in which the holding company was lawfully engaged = = oh atl. 
at 29. Section 8 was intended to allow acquisition of substantially 
the same “other businesses" as the Administration pil. "These provisions,” 
the Committee reported, i 

"are so designed as not to interfere with State 

policy which allows or fosters the carrying on of 

waterworks, traction business, bus systems, etc., 

by electric and gas utilities so long as that 

policy will not deter the carrying out of the pro- 

visions of Section 11.” (S. Rep. No. 621, 7th 

Cong., lst Sess., p. 29 (1935).) 

With respect to retention of businesses already owned by hold- 
ing company systems, the Committee bill provided in Section 11 (b)(2) 
that the Commission should require divestiture of properties required 
to limit the holding company to an integrated public utility system and 
"such business as is reasonably incidental, or econcu tice? necessary or 


appropriate, to the operations of such system." (79 Cong. Rec. 10306 
(1935). ) 


However, as a result of objections that this was too restric- 


tive a standard, an amendment adopted on the floor of the Senate (the 


Minton-Johnson Amendment) added the following language to the Committee's 
provision (79 Cong. Rec. 8944): 


"The Commission may permit as reasonably in- 
cidental or economically necessary or appropriate 
to the; operations of said system the retention of 
an interest in any business (other than the busi- 
ness of a public-utility company as such) in which 
such registered holding company or such subsidiary 
company thereof is engaged or has an interest if 
the Commission finds (1) that such business is af- 
fected with a public interest and its rates or 
charges are regulated by law, and that the reten- 
tion of such interest in such business is not 
detrimental to the proper functioning of a single 
geographically and economically integrated public- 
utility system, or (2) that such business is solely 
that of owning and operating farm lands for agri- 
cultural or horticultural purposes and is carrying 
on experimental or developmental work in agricul- 
ture or horticulture, in connection with any State 
or any political subdivision, or educational in- 
stitution of such State, for the improvement of 
agriculture or horticulture in such State." 


The House of Representatives greatly expanded the area of 

“other businesses" in which holding companies could engage. The House 
Committee on Interstate and Foreign Commerce struck out all of the Senate 
restrictions on acquisitions except one--the requirement of Commission 
approval, which was not to be granted if the acquisition would tend to- 
ward concentration of control or unduly complicate capital structure or 
be detrimental to the public interest or the interest of investors or 
consumers. With respect to retention of properties, the House Committee's 
bill directed the Commission in Section 11 "to require divestment of non- 


utility property only where it finds the retention thereof would be 


12 
inconsistent with the public interest." The House adopted Sections 


10 and 12 (b)(1) as written py its Committee. 7179 Cong. Rec. 10453, 


10556. 


The Conference Committee was thus called upon to strike a 


compromise between (1) a Senate pill which would have allowed holding 


companies to acquire such non-functionally related businesses as “water- 


works, traction business, bus systems, etc." and to retain not only 
businesses reasonably incidental to the operations of the utility system 


but any business affected with a public interest vihose rates and charges 
are regulated, plus experimental farms; and (2) a House pill which placed 
no special restrictions on the acquisition or retention of non-utility 
businesses beyond requiring Commission approval on the basis of public in- 
terest findings. | 

The Conference Committee reported the language which now appears 


in Sections 10 (c)(1) and 1 (»)(1). The Conference Committee report 
states that under Section 11(b) of the Conference Committee bill 
| 

"me Commission is given express authority to 

permit as reasonably incidental or economically 

necessary or appropriate to the operations of 

an integrated system the retention of any busi- 

ness, other than a public utility as such, which 

the Commission finds necessary or appropriate in 

the public interest or for the protection of in- 

vestors or consumers and not detrimental to the 

proper functioning of the system." 13/ 


Thus, the bill as approved by the Conference Committee gave 
the Commission the “express authority" which the Commission has now in 


—————— 


12/ H.R. Rep. No. 1318, 74th Cong., 1st Sess., pp. 5-6 (1935) 
79 Cong. Rec. 10452-10453. 


13/ H.R. Rep. No. 1903; 7th Cong-, 1st Sess., pp- 69-70 (1935). 
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effect read out of the Act by adopting the "functionally related" test. 

In summary, the legislative history of Section 11 shows de- 
cisively that the Commission's functional relationship test is erroneous: 

1. No such narrow restiction on holding company acquisitions 
was ever proposed. The Administration bill would have allowed holding 
company systems to retain or acquire "waterworks, traction business » bus 
systems, etc.," (supra p. 21) and cotton mills in addition. None of these 
is functionally related under the Commission test. The Senate Committee 
bill would have allowed the same acquisitions, and the Minton-Johnson 
amendment added specific authorization for retention of regulated busi- 
nesses affected with a public interest and farms. The bill passed by the 
House placed no special restrictions on acquisitions of non-utility busi- 
ness. The functional relationship test was never contemplated by Congress. 
It is strictly an invention of the Commission's. 

2. The Conference Committee was authorized to compromise con- 
flicting positions of the two Houses, not to write a new law outside the 
ambit of both positions. In respect to the "other businesses" provisions, 
the Conference Committee was duty bound to accept the liberal House pro- 
vision or the less liberal Senate provision, or to find a middle ground. 
It had no authority to adopt a functional relationship test more restric- 
tive than either the Senate bill or the House bill. The Conference 
Committee report shows that it clearly did not do so. 


3. The structure of the two “other businesses” provisions of 


the present Section 11 (b)(1) derives from bill passed by the Senate, in- 


cluding the Minton-Johnson amendment. That bill provided that "the Com- 


mission may permit as reasonably incidental or economically necessary or 
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appropriate" to utility operations both businesses perectod with a public 
interest whose rates and charges are regulated and sonicha types of 
farms. That language clearly meant that if the Commieation found that a 
business was regulated in the manner described or was a Pern of the type 
described, it was to hold that that business was "reasonably incidental, 
or economically necessary or appropriate” to utility operations and per- 
mit its retention. : 

This has significance in two respects. First, it is clear 
that even under the Senate bill, the activities of Homes Corporation 
would have been retainable since its rates and charges abe regulated by 
the FHA and its business is affected with a public interest. Certainly 
the effect of the Conference Committee bill was not to narrow but to 
broaden the class of retainable businesses under the Senate bill, yet 
the Commission's present decision denies authority to enigase in an 
activity that would clearly have been permissible under the Senate bill. 

Second, and more broadly, the Minton-Johnson emendment clearly 
demonstrates that in defining what might be retained as reasonably in- 
cidental or economically necessary or appropriate to the operations of 
said system," Congress had no intention of requiring a "functional re- 
lationship,” since the two categories of businesses Pomered by the 
Minton-Johnson amendment (particularly experimental farms ) obviously do 


not meet that test. 


In Engineers Public Service Company, 12 S.E.C. 41 (1942), the 
Commission reviewed the legislative history of Section nD (b)(1), quot- 


ing the provisions of the Senate bill and noting that it had been changed 


ote 


in conference, "where the generic language now in Section lL (b)(1) was 
substituted for the more limited inclusive language in the Senate bill" 
(12 S.E.C. at 47, footnote 5). But if the "more limited inclusive lan- 
guage of the Senate bill” did not contemplate a functional relationship 
test, how can it be contended that such a test is required by "the generic 
language now in Section 11 (b)(1)2" 

C. The Weight of Judicial Authority is Against the 

Validity of the Functional Relationship Test 

In every case in which the question has been in issue and the 
language and legislative history have been examined critically, the review- 
ing courts have held that the Commission's functional relationship test 
is not sanctioned by the Act. 

This Court, the Court of Appeals for the Third Circuit, and the 
Court of Appeals for the Fifth Circuit have all construed the second sen- 
tence of Section'll (b)(1) to mean that "other businesses" which meet the 
standards of that sentence may be retained whether or not they are func- 


tionally related to utility operations. 


In Engineers Public Service Company v. S.E.C., 78 U.S. App. 
1 
D.C. 199, 138 F. 24 936 (1943), vac. 332 U.S. 788, this Court reviewed 


at length the legislative history of the Act, concluding that the func- 


tional relationship test is erroneous and that if the evidence supports 


14/ The case was vacated as moot upon voluntary divestment of the 
properties involved (332 U.S. 788). However, the eventual 
mooting of the case obviously does not detract from the logic 
of this Court's analysis of the statute. 


findings which satisfy the standards of the second soeierss. the holding 
company interest in the "other business" must be allowed (78 U.S. App. 
D.C. at 209-11; 138 F. 2d at 947-48). After indicating by reference to 
examples the sometimes anomalous results of the functional relationship 
test, this Court said: 


~ seems clear to us that Congress did not 
intend this result, but intended, on the contrary, 
to forbid the divestment of other businesses, not 
detrimental to the functioning of the principal 
system, if retention will serve the interests of 
the general public or the interests of investors 
or consumers, irrespective of the functional re- 
lationship between these businesses and the. 
principal system" (78 U.S. App. D.C. at 210; i Se 
F. 2d at 947). 


tw 


In Arkansas Natural Gas Corp. v. S.5.C. » 15h F. 2d 597 (5th 
Cir. 1946), cert. den., 329 U.S. 738, the Court of Appeals reached the 
same conclusion, holding that the second sentence of Section 1 (b)(2) 
provides standards for retention of "other Tenino which are inde- 
pendent of those stated in the first sentence: ! 


"This [second] sentence is not a redefining of 
the ‘other businesses’ previously mentioned as 
retainable, but is an enlargement, an addition 
thereto. In the first mention the operations 
of the utility system are in the foreground, 
and what is merely incidental to them, or what 
is economically necessary or appropriate to. 
them may be retained. In the second mention 
of other businesses, the public interests, and 
the protection of investors and consumers are 
in the foreground, and retentions necessary and 
appropriate to protect these are permissible 
additionally, if not detrimental to the proper 
functioning of the system." (154 F. 2d at 5993 
emphasis added.) 


Similarly, in United Gas rovement Co. v. 'S.E.C., 138 F. 2a 1010, 


1021 (3rd Cir. 1943), the Court held the second sentence to be a definition 
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of what "other businesses" may be retained. 

While the decisions in the Arkansas and United cases sustained 
divestiture orders of the Commission, they were sustained because the 
companies had failed to submit evidence sufficient to show that the stand- 
ards of the second sentence of Section 11 (b)(1) were satisfied, not 
because the courts approved the functional relationship test. This Court's 
decision in Philadelphia Co. v. S.E.C., 85 U.S. App. D. C. 327, 177 F. ad 
720 (1949), rests upon the same marek 

The only decision of a reviewing court upholding the functional 
relationship test was that in North American Co. v. S.E.C., 133 F. 2d 148, 
152-53 (2nd Cir. 1943), affirmed on other grounds, 327 U.S. 686. There, 
the Court of Appeals, without discussion and without consideration of the 
legislative history of the Act, simply adopted the Commission's interpre- 
tation. Since the rationale of the Court's decision is not apparent from 
its opinion, the case is singularly unpersuasive as a precedent, particu- 
larly when contrasted with the careful examination of the legislative 
history and structure of the Act set out in this Court's opinion in the 


Engineers case. 
The Commission has also repeatedly referred to the Supreme 


Court's opinion in North American Co. v. S.E.C., 327 U.S. 686 (1946), as 


15/ "In the present case the Commission not only found no such 
{functional] relation between the electric utility system and 
the transportation business; it was not convinced and there- 
fore did not find that continued common control of the utility 
system and of the transportation business Was necessary or ap- 
propriate in the public interest or for the protection of 
investors or consumers and not detrimental to the proper func- 
tioning of the utility system." 85 U.S. App. D.C. at 333, 177 
F. 2d at 726. 
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support for its position. There, in a passage describing Section 11 
(b)(1), the Court said that "other holdings may be retained only if their 
retention is related to the operations of the retained utility properties" 
(327 U.S. at 697). 

However, the meaning of the "other businesses" clauses was not 
in any way in issue in the Supreme Court. The question there was the con- 
stitutionality of Section 11 (b)(1), and the Court took pains to note that 
"Only these constitutional issues are now before us" (327 U.S. at 690). 
The question here involved was neither briefed nor eee and the Supreme 
Court's descriptive statement merely reflected the interpretation placed 
upon the "other businesses" provisions by the Commission in that case. 

In summary, the plain meaning of the language of Section 11 
(b)(1), an analysis of the legislative history of the Act and the weight 


of judicial opinion, including prior decisions of this Court, all demon- 


strate that the functional relationship test is inconsistent with the 


statute it purports to interpret. 


If. 


THE COMMISSION'S APPLICATION OF THE 
FUNCTIONAL RELATIONSHIP TEST IGNORES THE 
SCOPE OF A UTILITY'S “OPERATIONS” UNDER 

PRESENT-DAY SOCIAL AND ECONOMIC CONDITIONS 


We have demonstrated above that by ignoring the second sentence 
of Section 11 (b)(1), the functional relationship test does not correctly 
reflect Congressional intent. Even if it were assumed, however, that this 
test was an appropriate interpretation of the Act, it is clear that the Com- 
mission majority here gave far too narrow scope to that test in considering 
whether, under present-day conditions, participation by holding company 
systems in the Federal Government's low and moderate income housing pro- 
grams is permissible under the Act. 

It is essential in the first instance to make clear exactly 
what the functional relationship test is and how it has developed. 

As has been noted, that test depends entirely on the first 
sentence of Section 11 (b)(1), which directs the Commission to take such 
action as it finds necessary 


wv 


- - to limit the operations of the holding- 

company system . . . to a single integrated 

public-utility system, and to such other busi- 

nessesias are reasonably incidental, or econom- 

ically necessary or appropriate to the operations 

of such integrated public-utility system... ." 

The first formulation of the test merely emphasized the neces- 
sity of an appropriate relationship between the non-utility business 
sought to be acquired or retained and the "operations" of the public 
utility system. Thus, in the North American case it was stated merely 


that "other holdings may be retained only if their retention is related 


= us 


to the operations of the retained utility properties" (327 U.S. at 697). 


The “functional” aspect of the "functional relationship" test had not yet 


Subsequently, in Engineers Public Service C ompany, 12 S.E.C. 41, 


47 (1942), the Commission restated the test as follows: 


appeared. 


t 
. 


- - our fundamental inquiry is: Having in 
mind the protection of investors » the public 
interest and the proper functioning of an in- 
tegrated utility system, is the retention of a 
particular nonutility business reasonably inci- 
dental or economically necessary or appropriate 
to the operations of a retainable utility 
system?" (Emphasis supplied. ) 


Thus, "functional" made its first appearance in the context of "proper 
functioning” of the utility systen. 
Still later the Commission adopted what has now become the 


standard formulation of the functional relationship test, namely, whether 


there is 


". . . am operating or functional relationship 
between the operations of the retainable utility 
system and the nonutility business sought to be 


retained, .. ." (General Public Utilities! Corp., 

32 8.B.C. 807, 839 (1951); -euphasis in the Deter 

inal). 

As the test has evolved, therefore, the focks of the Commis- 
sion's inquiry has shifted from the relationship of the nonutility 
business to the operations of the utility systen~-which is the statu- 
tory standard--to the question whether the nonutility business bears an 
operating or functional relationship to the utility pasties non- 
statutory standard. The distinction is important. For the inquiry 
whether the nonutility business is "reasonably incidental, or economi- 


cally necessary or appropriate to the operations of such integrated 
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public-utility system" (the statutory language) clearly requires consid- 


eration of the utility's "operations" as a whole, whereas an "operating 
iy ? 


or functional relationship” (the non-statutory test) requires a showing 
of some direct physical or "nuts and bolts” somnecticn between the 
operations of the utility and nonutility eee —, 

We submit that the Commission's application of a non-statutory 
test which emphasizes the "functional" or physical relationship between 
the utility and nonutility activities rather than the statutory standard 
set out in Section 11 (b)(1) is not only erroneous but fails to give 
effect to the significant problems and rapidly changing social and eco- 
nomic conditions which vitally affect the "operations" of utilities 
serving major urban areas today. Let us be specific: 

Under Section 11 (b)(1) "other businesses" may be acquired or 
retained if they are "reasonably incidental, or economically necessary 
or appropriate to the operations of such integrated public-utility 
system." What, then, is the scope of an urban utility's "operations" 
under the economic and social conditions that exist today? 

Any suggestion that Michigan Consolidated's "operations" are 
limited to the daily physical acts of purchasing, transporting, deliver- 


ing and selling gas would be naive and unrealistic in the extreme. 


16/ Thus, for example, the Commission has found an appropriate 
"operating or functional relationship" between a gas utility 
system and ownership of a gas pipeline which supplies the 
system (The United Light & Railways Co., 27 S.E.C. 441 (1947)); 
between a gas utility system and oil production facilities 
where the oil wells also produce gas (Lone Star Gas Corp., 12 
S.E.C. 286, 299 (1942)); and between an electric utility and a 
coal company whose output was primarily sold to the utility 
(American Gas and Electric Co., 21 S.E.C. 575, 587 (1945)). 
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Certainly a utility's "operations" must include activities that are 
essential to the maintenance of a reasonably stable and economically 
viable service area; otherwise a holding company system would be unable 
to take the steps that are essential to its very surviva2. 

In this case, for example, the record shows a@ progressively in- 
creasing exodus from the City of Detroit to the suburbs, a significant 
decline in population over the past six years, mile after mile of dila- 
pidated, deteriorating, unsafe dwellings and large areas of urban renewal 
land that had remained vacant for long periods of time after the existing 


slum dwellings had been condemned and cleared. The concomitant social 


upheavals are epitomized by the riots that rocked Detroit during the sum- 


mer of 1967. 

The effect of these events on Michigan Consolidated is serious 
enough today but will become critical in the coming years if current 
trends are not reversed. As people leave the City and dwellings become 
uninhabitable or are demolished, facilities that were installed to pro- 
vide gas service to the areas involved are no longer utilized. Further- 
more, a stagnating city cannot attract or retain the industries upon 
which utility companies must rely for a substantial portion of their 
revenues. The social problems resulting from inedequate housing are 
also reflected in increased costs of providing gas parece to customers 
in inner-city areas. 

The scope of a utility company's "operations" in urban areas 
today simply cannot be limited to the physical acts of pumping gas or 
generating electricity and collecting bills. A major pontor of the time 


of many of Michigan Consolidated's employees and executives is spent, not 
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on the problems of physically distributing and selling natural gas but 
upon the problems of operating its utility system in an urban environ- 
ment beset by increasingly critical social and economic conditions. 

For example, Michigan Consolidated maintains an active Urban 
Affairs Department charged with formulating and directing programs de- 
signed to promote'the improvement of conditions in the inner-city areas 
served by the Company. It sponsors such activities as a work-training 
program for inner-city high school students. Large sums of money have 
been contributed by the Company to the New Detroit Committee, which was 
formed after the 1967 riots to give direction to community efforts to 
rehabilitate living conditions in the City of Detroit. 

Are these activities a part of the “operations” of Michigan 
Consolidated? It is true that they do not involve the laying of pipe 
or the pumping of gas, and if "operations" are construed to encompass 
only physical or functional activities carried on by a utility company, 
they do not meet the test. But to anyone who is conversant with utility 
operations in urban areas under present-day conditions, it is perfectly 
clear that the maintenance of a stable and viable service area is one of 
the major tasks confronting utility managements. 

The difference of opinion between members of the Commission in 
the two cases here involved revolves precisely around this point. In 
opinion for the majority in the case here on review (File No. 70-4778), 


Chairman Budge stated in part (R. 4h2): 


"The business of Homes Corporation, which 
is non-utility in character, is related to the 
operations of the American Natural public- 
utility system only in that it may help to reha- 
bilitate and preserve areas serviced by Michigan 


- 35 - 


and thereby promote its general gas utility 
DUSINeESSH sum cues 


Commissioner Smith's opinion for the majority in the first case 
ile No. = on the other hand, points out a 30): 
(File No. 70-4648), hi her hand, (R.. 430) 


"Here there is no absentee management or 
geographical dispersion. This is not a specula- 
tive lark or financial manipulation by management 
that shows the insensitivity to a community's 
needs that was at the heart of Congress’ concern 
in the Holding Company Act. This is just the re- 
verse. Management shows a profound awareness of 
a@ very critical situation within their primary 
service district that directly affects both con- 
sumers and consumption, and they have demonstrated 
a highly responsible approach to the problem. 
Their proposal does not seem to us to raise any of 
the spectres that haunted the utility industry in 
the 20's and 30's. We do not believe that the in- 
vestment in the Detroit inner city housing project 
bears ‘no relation’ to the operation of Michigan 
Consolidated. To the contrary, it ‘is related.'" 


Here, in short, the issue is drawn as to whether Section 11 
(b)(1) requires a “functional relationship” in a physical sense or 
whether the statutory phrase "reasonably incidental, or economically 
necessary or appropriate to the operations of such integrated public- 
utility system" applies to the full range of a utility's "operations," 
including activities required by changes in economic and social condi- 
tions in the areas it serves. Stated otherwise, the choice is between 
a rigid, stereotyped application of a mechanical test, which itself is 
a gloss on the statutory language, or an application of the language of 
the statute itself to the changed conditions of utility operations in 


the 1970's. In this connection, four additional observations are 


pertinent: 


First, the opinion of the majority in the case here on review 
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gives no recognition whatever to the need to re-examine the Commission's 
past practices and interpretations in the light of present-day conditions. 
Yet the Supreme Court has held that this is an essential part of its re- 


sponsibilities as an administrative agency. 


In American Trucking Associations v. Atchison, T. & S. F. R. Co., 


387 U.S. 397, 416 (1967), the Supreme Court emphasized that an adminis- 
trative agency might properly alter past rulings and practice in light of 
new developments, adding: 


"In fact, although we make no judgment as to the 
policy aspects of the Commission's action, this 
kind of flexibility and adaptability to changing 
needs and patterns of transportation is an essen- 
tial part of the office of a regulatory agency. 
Regulatory agencies do not establish rules of con- 
duct to last forever; they are supposed, within 
the limits of the law and of fair and prudent ad- 
ministration, to adapt their rules and practices 
to the Nation's needs in a volatile, changing 
economy. They are neither required nor supposed 
to regulate the present and the future within 

the inflexible limits of yesterday." 17/ 


Second, the fact is that the Securities and Exchange Commission 


has had little opportunity to involve itself in matters of public utility 
“operations” in recent years and has candidly indicated its lack of famil- 


iarity with developments in this area. 


17/ Similarly, in Shawmut Assoc. v. $.E.C. 146 F. 24 791, 796 (lst 
Cir. 1945), the court said: "There is no doctrine which pre- 
vents, and there should be no surprise when there is, an 
equitable consideration of the special facts of each case or 
the progressive development of administrative practices. 
Flexibility was not the least of the objectives so t_b 


Congress in selecting administrative rather than judicial de- 
termination of the problems of security regulation" (emphasis 
added ) . 


_. w/ 
In a letter to Congress dated December 2, 1969, the Commis- 


sion recommended legislation transferring jurisdiction over the Holding 


Company Act to the Federal Power Commission, noting that the simplifica- 


tion of corporate structures and other functions having to do primarily 


with securities had long since been accomplished and that the problems 


currently arising under the Act involve new developments in technology 


and operations. The Commission's letter states in part: 
| 
"The regulatory problems and opportunities 
which are presented by these developments are 
therefore quite different from those which ex- 
isted in the 1930's. While these problems include 
corporate structure and financial aspects, they 
are more a matter of industry technology. This 
Commission in recent years has had a rather lim- 
ited exposure to these types of problems. .. . 


* * * *% * 

| 
. As pointed out above, the special 
conditions which led Congress to vest adminis- 
tration of the Public Utility Holding Company 
Act in this Commission rather than in the Fed- 
eral Power Commission, i.e. the fact that the 
problems in the public-utility holding company 
area were largely corporate and financial — 
rather than economic and technical, have been 
very substantially modified by the events of 
the past thirty years." 


" 


This is in no way to imply that, as long as jurisdiction over 
the Act is vested in the Securities and Exchange Commission, the Com- 
mission does not have full responsibility to administer the Act. The 
Commission's statement, however, does point out the obvious truth that 


the Commission's orientation is primarily financial and corporate, 


18/ Congressional Record for February 19, 1970, pp. H 1118-19 
(reproduced as Appendix B to this brief). 
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whereas the problems it now faces in administering the Act involve 
largely economic’ and technical matters related to utility operations-- 
matters as to which the Commission "in recent years has had a rather 
limited exposure." 

Under these circumstances, particularly, we submit, the Com- 
mission should not merely have repeated the dogmas of the past but 
should have considered whether, under today's economic and social con- 
ditions, Section 11 (b)(1) requires the kind of physical or “nuts and 
bolts” relationship to the utility business the Commission has insisted 
on in the past. 


Third, the Commission has repeatedly attempted to justify the 


functional relationship test by reference to Section 1 (b)(4) of the Act, 


which sets forth as one of the reasons for control of holding companies 
the conclusion that consumers of electricity and gas may be adversely 
affected 
"(4) when the growth and extension of hold- 
ing companies bears no relation to economy of 
management and operation or the integration and 
coordination of related operating properties; 
W 


The majority opinion in this case repeats the argument in sup- 
port of its adoption and application of the functional relationship test 
(R. 441) and contends that granting of petitioners' Application would have 


" 


opened the door for “a utility system to engage in almost any sort of 
activity contrary to the intent of Section 11 (b)(1)" (R. 42). We 
submit that this simply does not follow and that the Congressional dec- 
laration clearly was not intended to foreclose utility subsidiaries of 


holding companies from participating in programs which do not in any way 
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involve the practices at which the Act was aimed. 


In enacting the Holding Company Act in general, and the “other 


businesses” clause in particular, Congress intended to protect the in- 
vestor in holding company securities who had been pilked of his money by 
corporate manipulations, and the consumer of utility services who had 
been forced to pay rates inflated by holding company practices 2D air 
man Rayburn of the House Interstate and Foreign Commerce Committee 
remarked that the “other businesses” provisions "should go a long way 
toward preventing the wanton waste of the investors’ and the consumers’ 
money" (79 Cong. Rec. 10324). 

It may be readily conceded that Congress eae directed the Com- 
mission to forbid holding company acquisitions of the type likely to 
waste assets and income and has given it ample power to carry out that 
eee it does not follow that there is "no relation to economy 
of management and operation . . . of related operating properties" in 
the construction and operation of ee aeeta tad noaxine projects 
which create no corporate complexity, are not precria rer are not a 
waste of money, are a direct response to conditions in the Company's serv- 


ice area and are subject to regulation by the FHA. Such a business is 


wholly in accord with the purposes of Congress. 


19/ See Section 1 of the Act; Report of the National Power Policy 

Committee, H.R. Doc. No. 137, 74th Cong.» Ast Sess., pp- 5-63 S- 
Rep. No. 621, 7uth Cong., lst Sess., P- 4; H.R. Rep. No. 1318, 
Tuth Cong., lst Sess., p- 3- 


20/ Quite apart from Section 11 (b)(1), any acquisition would have 
to be disapproved under Section 10 (b)(3) of the Act if it 
would be "detrimental to the public interest or the interest of 
investors or consumers or the proper functioning of such holding- 
company system." 


Be ore 


Finally, we submit that some account should have been taken 
of the change since 1935 in the number and structure of holding company 
systems and the present status of Federal and State regulation over 


their operations. As the Commission itself pointed out in its letter 


to Congress dated December 2, 1969 (Appendix B hereto), 


"  . . the principal mission entrusted to the 

Commission by the Congress through enactment of 

the Public Utility Holding Company Act was largely 

accomplished during the first twenty years of the 

Act's history. This was to eliminate or reorgan- 

ize the! complex, unwieldly and unsound utility 

holding companies’ structures which had been built 

up during the 1920's and which Congress determined 

to be contrary to the public interest.” 

Of the few remaining gas holding company systems in the United States, 
all are subject to comprehensive state commission regulation of their 
gas distribution operations and Federal Power Commission regulation of 
their pipeline operations. 

We do not suggest that the language or purposes of the Act have 
changed since 1935. We do suggest that the Act requires that the Commis- 
sion's policies and practices must take account of the changes in the 
status of holding company systems, in the p.‘oblems and developments in 
the utility industry and in the social and economic conditions of the 
country that have occurred during the past 35 years. 

In summary, we submit that even assuming the second sentence 
of Section 11 (b)(1) were not given the effect for which we contend in 
Part I of this Argument, the Commission adopted an unduly narrow and re- 
strictive interpretation of the first "other businesses" provision and 


that, under the circumstances of this case, the construction of Govern- 


ment-assisted low and moderate income housing urgently needed to meet 


Lapse 


the social and economic problems of Michigan Consolidated's service 
area clearly represents a business which is "reasonably incidental, or 
economically necessary or appropriate to the operations" of Michigan 


Consolidated's public utility system. 


III 


THE COMMISSION COULD PROPERLY HAVE | 
AUTHORIZED THE HOUSING PROJECTS 


UNDER SECTION 9(c) OF THE ACT 


As we have shown, construction and operation of low and moder- 


ave income housing by Homes Corporation was not "detrimental to the 


carrying out of the provisions of Section 11," and Milchigan Consolida- 


ted's acquisition of Homes Corporation's securities should have been 
approved under Section 10(b). Because the housing projects were appro- 
priate "other businesses" under the Act, there was 70 need for any 
special exemption from the Act of Michigan Consolidatea's acquisition 
of Homes Corporation's securities. ! 

The Commission, however, determined that the housing involved 
was not a permissible "other business." Having so hela, it could none- 
theless have authorized Michigan Consolidated to supply construction 
funds to Homes Corporation by granting an exemption under Section 9 
(c)(3) of the Act. | 

Section 9 (c)(3) provides that the requirement, stated in Sec- 
tion 9(a), of Commission approval for the acquisition of "securities 


+ + - or any other interest in any business" shall not a: to 
59) 


Se 


acquisitions of 

(3) such commercial paper and other securities, 

within such limitations, as the Commission may 

by rules and regulations or order prescribe as 

appropriate in the ordinary course of business 

of a registered holding company or subsidiary 

company thereof and as not detrimental to the 

public interest or the interest of investors or 

consumers." 
In the Commission proceedings, its Division of Corporate Regulation took 
the position that the application of Michigan Consolidated and Homes 
Corporation could be approved under a Section 9 (c)(3) exemption, and in 
both decisions Commissioner Owens agreed (R. 433-34; 44b-45). 

The Commission has in its Rule 40 (a)(5), issued under Section 
9 (c)(3), exempted the acquisition of 

"any security issued by an industrial or other 

non-utility enterprise located in the territory 

in which the acquiring company carries on its 

business... ." 21 

This exemption is subject to dollar limits and is inapplicable 
where the acquisition of securities would result in control, but it is a 
recognition by the Commission of the role of utilities in advancing eco- 
nomic development of their service areas. And it provides the highest 
dollar limit for acquisition of securities of companies organized under 
a State law specifically for the purpose of "promoting the development 
of business and industry in such territory." 

There is no logical reason, we submit, why Michigan Consoli- 


dated should be allowed to acquire securities of an industrial develop- 


ment corporation organized to attract new industry and create new 


21/17 C.F.R. §250.40(a)(5). 
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customers in its service area but not to acquire the securities of a 
limited dividend housing corporation organized to rebuild and rehabil- 
itate the dwellings of its present customers. Nor is there any reason 
why Michigan Consolidated's control of Homes corporation should prevent 
its acquisition of Homes Corporation's securities ears control was neces- 
sary as part of Michigan Consolidated's effort to provide low and moderate 
income housing in Detroit. | 

The fact that the Commission in Rule 40 exempted transactions 
from Section 9 which would not meet the functional relationship test 
clearly demonstrates that exemptions granted under Section 9(c) are not 
subject to the provisions of Section 11 (b)(1). As Commissioner Owens 
stated in his dissent in the case here on review (R. 445): 


"| . . the majority unduly constricts the scope 
of the Section 9(c)(3) exemption when it holds 
that to be entitled to such exemption a trans- 
action must also meet the standards of Section 
11(b)(1). Section 9(a) prohibits any acquisi- 
tion of the type described therein unless the 
Commission has approved that acquisition pur- 
suant to Section 10. Section 10(c)(1) provides 
that no such approval is to be granted by the 
Commission if it would be detrimental to the 
carrying out of the provisions of Section 11. 
Thus, it is Section 9(a) that makes both Sec- 
tions 10 and 11 considerations relevant to: 
Commission approval of the acquisition. Sec- 
tion 9(c)(3) states explicitly that Section 9 
(a) shall not apply to an acquisition approved 
pursuant to Section 9(c)(3). By permitting an 
exception from the requirements of Section 9(a), 
Section 9(c)(3) clearly authorizes a departure 
from the requirements of Section 11(b)(1) so as 
to allow as appropriate in the ordinary course 
of business an acquisition of an interest unre- 
lated to the public-utility functions of the 
holding company where the other stated exemptive 
standards are satisfied. 


"For the reasons I have stated I believe the 


ye 


cautionary standards of Section 9 (c)(3) are sat- 

isfied in this case, and I would approve the 

proposed acquisitions as appropriate in the ordi- 

nary course of Michigan Consolidated's business 

and not detrimental to the public interest or the 

interest of investors or consumers." 

The Commission should not have reached the question of an ex- 
emption under Section 9 (c)(3), because that section becomes involved 
only if Section 11 (b)(1) is erroneously construed. In view of the Com- 
mission's reading of Section 11 (b)(1), however, it could and should have 
made an order under Section 9 (c)(3) allowing Michigan Consolidated to 


acquire Homes Corporation securities. 


IV 


THE COMMISSION ERRED IN ORDERING 
DIVESTITURE OF TWO HOUSING PROJECTS 


The Commission ordered Michigan Consolidated and Homes Corpora- 
tion to divest their interests in the Inkster and Elmwood projects on the 
ground that 

"the interim financing for the two new projects 

was not covered by the authorization of March 31, 

1969. . . . Such authorization was limited to the 

specific housing project described in the appli- 

cation then before the Commission" (R. 440). 

The construction which the Commission thus placed on its first order is 
erroneous and arbitrary. As we shall show, it was proper for Michigan 
Consolidated and Homes Corporation to undertake the two projects. Agency 


orders must be read according to their terms, and the court is free, not- 


withstanding agency views, to determine the rights of parties. Minneapolis 
& St. L. R.R. v. Peoria & P. U. Ry., 270 U.S. 580 (1926). 
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In their application filed on June 24, 1968, and related docu- 


ments, Michigan Consolidated and Homes Corporation informed the Commis- 


sion of their intention "to participate . . . in the construction of low 


and moderate income housing projects . . ." (R. 85). They described a 
"pilot project” of 125 housing units "to be followed in subsequent 


years by larger projects . . ." (R. 118). Petitioners stated (R. 240): 
"If the 130 unit project presently proposed by 
Homes Corporation is constructed and operates 
successfully, it is contemplated that Homes 
Corporation would propose to construct similar 
projects in the future on an annual basis.: 
While no decisions have been made in this 're- 
spect, and construction of additional projects 
necessarily depends on the availability of va- 
cant land, Homes Corporation anticipates con- 
struction of approximately 500 units per year." 


Petitioners applied for authority to issue and acquire up to $500,000 of 
common stock and $3,000,000 of short-term notes (R. 86), while advising 
the Commission that the equity investment in the pilot project would be 
about $205,000 and that the notes initially issued for construction 
funds would be repaid from the proceeds of an FMA mortgage (R. 238). 

In its order of March 31, 1969, the Commission described the 
application as | 

"seeking authorization for Michigan Consoli- 

dated . . . to acquire up to 5,000 shares of 

the $100 par value common stock and up to — 

$3,000,000 of the short-term promissory notes 

of Michigan Consolidated Homes Corporation; and 

for the issuance thereof by Homes Corporation." 
It ordered "that said application . . . be, and it hereby is, granted 

-" (R. 437). The order contains neither an express nor implied limi- 


tation of the use of the authorized securities to construction of one 


housing project. 


Nor did the Commission's Findings and Opinion suggest any such 
limitation on the order. The Commission recognized that it was authoriz- 
ing securities in an amount greater than the cost of the pilot project 
and that the notes would be retired from the proceeds of a mortgage (R. 
427). Its stated concern was not with how many housing projects would be 
built, but with how mech of Michigan Consolidated's money would be commit- 
ted to ae 

In the Application filed on July 29, 1969, Michigan Consolidated 
and Homes Corporation advised the Commission that the pilot housing proj- 
ect had been a success and that they "now propose to construct similar 
projects" including one at Inkster and one at Elmwood (R. 2-3). Peti- 
tioners did not ask the Commission to authorize the Inkster and Elmwood 
projects. They asked the Commission, as before, to authorize the issu- 
ance and acquisition of securities--"an additional 5,000 shares of the 
$100 par value common stock" and “up to $6,000,000, in addition to the 
loans authorized,. . . upon [Homes] short-term promissory notes.” (R. 4). 

There is no doubt that Michigan Consolidated and Homes Corpo- 
ration anticipated receiving Commission approval of their second appli- 
cation before the beginning of construction of the Inkster and Elmwood 


projects. They requested an order within 30 days rather than the normal 


22/ "The whole investment is only two percent of the net worth of 
Michigan Consolidated at December 31, 1967, less than one per- 
cent of the consolidated net worth of its parent, American 
Natural, and the maximum equity portion is only one-seventh of 
the whole investment" (R. 431). 


+ + - the debt of Homes Corporation will have a minimal effect 
en cine eco consolidated debt of Michigan Consolidatea" 
R. 433). 


= 1G 


23/ 


period of 4O days (R. 6). 

However, as time passed without any ogthicn SE the Commission, 
Michigan Consolidated and Homes Corporation had to make a decision as 
to the scope of the Commission authorization. FHA commitments, which 
require prompt construction of approved projects, had been obtained, 
construction plans had been completed, and all advance planning had been 
done. Commitments concerning construction of the housing had been made 
to local officials. | 

Michigan Consolidated and Homes Componenten were advised by 
counsel that the Commission had authorized construction of additional 
projects, provided that the financial limits on ee of stocks and notes 
were not exceeded (R. 74). That opinion was correct, for as we have shown, 
neither the Commission's order nor its Findings and Gorton contained any 
limitation to one housing project. 

Finally, the Commission asserts that 

". . . the retirement of $1,900,000 in cee 

issued in connection with the financing of ‘the 

first housing project for which authorization 

was granted did not authorize advances and: 

notes in an equivalent amount for new and dif- 


ferent projects" (R. 440). | 


This statement overlooks the fact that the Commission approved a line of 


credit. Attached to the application filed June 24, 1968, was the letter 


of commitment from Michigan Consolidated to Homes Corporation, stating 


23/ The Act directs the Commission to dispose of applications 
“within such reasonable time after the filing . . . as the 
Commission shall fix by rules and regulations or order .. ." 
(§10(a)). The Administrative Procedure Act provides that 
agencies shall canplete proceedings on applications for li- 
censés“within a reasonable time"(5 U.S.C. §558(c)). 


ere 


that Michigan Consolidated would lend the money "on notes to be issued 
from time to time," and that the notes "may be prepaid at any time with- 


out penalty" (R. 105). Interest would be at the rate paid concurrently 


by Michigan Consolidated under its own line of credit with banks. (Ibid.) 


The application also described a line of credit (R. 86): 

"The notes will be issued from time to time as 

funds are required by Homes, will mature 18 

months from the date of first borrowing, and 

may be prepaid at any time without penalty.” 
The application, by the Commission's order, was granted (R. 437). Mich- 
igan Consolidated and Homes Corporation were entitled to use the line of 


credit as authorized, and the issuance of new notes on retirement of 


earlier notes was not improper. 


CONCLUSION 
The Commission's order should be set aside and the cause re- 
manded for reconsideration in light of the terms of the Holding Company 
Act, as properly construed. 


Respectfully submitted, 


Arthur R. Seder, Jr. 

Gary L. Cowan 
One Woodward Avenue 
Detroit, Michigan 48226 
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EXCERPTS FROM 
THE 
PUBLIC UTILITY HOLDING COMPANY ACT OF 1935 
(49 Stat. 803, 15 U.S.C. 88 79a et seq. ) 


Section 9 


Sec. 9. (a) Unless the acquisition has been ap- 
proved by the Commission under section 10, it 
shall be unlawful— 

(1) for any registered holding company. ‘or 
any subsidiary company thereof, by use of the 
mails or any means or instrumentality of inter- 
state commerce, or otherwise, to acquire, directly 
or indirectly, any securities or utility assets or 
any other interest in any business; 


* # * 


(c) Subsection (a) shall not apply to the ac- 
quisition by a registered holding company, or a 
subsidiary company thereof, of— 

(1) securities of, or securities the principal 
or interest of which is guaranteed by, the United 

States, a State, or political subdivision of a 


State, or any agency, authority, or instrumen- 
tality of any one or more of the foregoing, or 
any corporation which is wholly owned, directly 
or indirectly, by any one or more of the fore- 
going; 

(2) such other readily marketable securities, 
within the limitation of such amounts, as the 
Commission may by rules and regulations pre- 
scribe as appropriate for investment of current 
funds and as not detrimental to the public inter- 
est or the interest of investors or consumers;/or 

(3) such commercial paper and other securi- 
ties, within such limitations, as the Commission 
may by rules and regulations or order prescribe 
as appropriate in the ordinary course of busi- 
ness of a registered holding company or sub- 
sidiary company thereof and as not detrimental 
to the public interest or the interest of investors 
or consumers. 


APPENDIX A — STATUTES 
(Cont'd. ) 


Section 10 


Sec. 10. (a) A person may apply for ap- 
‘ proval of the acquisition of securities or utility 
| assets, or of any other interest in any business, by 
filing an application in such form as the Commis- 
sion may by rules and regulations prescribe as 
necessary or appropriate in the public interest or 
for the protection of investors and consumers. 


* % # 


(b) If the requirements of subsection (f) are 
satisfied, the Commission shall approve the ac- 
quisition unless the Commission finds that— 

(1) such acquisition will tend towards inter- 
locking relations or the concentration of con- 
trol of public-utility companies, of a kind or 
to an extent detrimental to the public interest 
or the interest of investors or consumers; 

(2) in case of the acquisition of securities or 
utility assets, the consideration, including all 
fees, commissions, and other remuneration, to 
whomsoever paid, to be given, directly or indi- 
rectly, in connection with such acquisition is not 
reasonable or does not bear a fair relation to the 
sums invested in or the earning capacity of the 
utility assets to be acquired or the utility assets 
underlying the securities to be acquired; or 

(3) such acquisition will unduly complicate 
the capital structure of the holding-company 
system of the applicant or will be detrimental 
to the public interest or the interest of investors 
or consumers or the proper functioning of 
such holding-company system. 

The Commission may condition its approval of 
the acquisition of securities of another company 
upon such a fair offer to purchase such of the other 
securities of the company whose security is to be 
acquired as the Commission may find necessary 
or appropriate in the public interest or for the 
protection of investors or consumers. 

(c) Notwithstanding the provisions of subsec- 
tion (b), the Commission shall not approve— 

(1) an acquisition of securities or utility as- 
sets, or of any other interest, which is unlawful 
under the provisions of section 8 or is detri- 
mental to the carrying out of the provisions of 
section 11; or 

(2) the acquisition of securities or utility as- 
sets of a public-utility or holding company un- 
less the Commission finds that such acquisition 
will serve the public interest by tending to- 
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APPENDIX A -— STATUTES 
(Cont'd. ) 


Section 10 
(Cont 'd.) 


wards the economical and efficient Revelonmene 

of an integrated public-utility system. This 

paragraph shall not apply to the acquisition of 
securities or utility assets of a public-utility 

company operating exclusively outside a 

United States. 

(d) Within such reasonable time after the fil- 
ing of an application under this section as the 
Commission shall fix by rules and regulations or 
order, the Commission shall enter an order either 
granting or, after notice and opportunity for hear- 
ing, denying approval of the acquisition unless 
the applicant shall withdraw its application. 
Amendments to an application may be made upon 
such terms and conditions as the Commission ms y, 
prescribe. 

(e) The Commission, in any order approving 
the acquisition of securities or utility assets, may 
prescribe such terms and conditions in respect of 
such acquisition, including the price to be paid 
for such securities or utility assets, as the Com- 
mission may find necessary or appropriate in the 
public interest or for the protection of investors 
or consumers. : 

(£) The Commission shall not approve any ac- 
quisition as to which an application is made under 
this section unless it appears to the satisfaction of 
the Commission that such State laws as may apply 
in respect of such acquisition have been complied 
with, except where the Commission finds that com- 
pliance with such State laws would be detrimental 
to the carrying out of the provisions of section 11. 


Section 11 


Sec. 11. (a) It shall be the duty of the Com- 
mission to examine the corporate structure of 
every registered holding company and subsidiary 
company thereof, the relationships among the 
companies in the holding-company system of 
every such company and the character of the in- 
terests thereof and the properties owned or coh- 
trolled thereby to determine the extent to which 
the corporate structure of such holding-company 
system and the companies therein may be simpli- 
fied, unnecessary complexities therein eliminated, 
voting power fairly and equitably distributed 
among the holders of securities thereof, and the 
properties and business thereof confined to those 
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(Cont'd. ) 


Section 11 
(Cont'd. ) 


necessary or appropriate to the operations of an 
integrated public-utility system. 
(b) It shall be the duty of the Commission, as 
soon as practicable after January 1, 1938: 
(1) To require by order, after notice and op- 
' portunity for hearing, that each registered hold- 
ing company, and each subsidiary company 
thereof, shall take such action as the Commis- 
sion shall find necessary to limit the operations 
of the holding-company system of which such 
' company is a part to a single integrated public- 
utility system, and to such other businesses as 
are reasonably incidental, or economically nec- 
| essary or appropriate to the operations of such 
integrated public-utility system: Provided, 
however, That the Commission shall permit a 
registered holding company to continue to con- 
trol one or more additional integrated public- 
utility systems, if, after notice and opportunity 
for hearing, it finds that— 

(A) Each of such additional systems can- 
not be operated as an independent system 
without the loss of substantial economies 
which can be secured by the retention of con- 
trol by such holding company of such system; 

(B) <All of such additional systems are lo- 
cated in one State, or in adjoining States, or 
in a contiguous foreign country; and 

(C) The continued combination of such 
systems under the control of such holding 
company is not so large (considering the state 
of the art and the area or region affected) as 
to impair the advantages of localized manage- 
ment, efficient operation, or the effectiveness 
of regulation. 

The Commission may permit as reasonably in- 

_ cidental, or economically necessary or appropri- 
ate to the operations of one or more integrated 
public-utility systems the retention of an inter- 
est in any business (other than the business of 
2 public-utility company as such) which the 
Commission shall find necessary or appropriate 
in the public interest or for the protection of 
investors or consumers and not detrimental to 
the proper functioning of such system or 
systems. 
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+ economic result it achieved for his politt- 
eal forchearers in 1929 and 1957. I will 
Icave to oxperts in semantics the debate 
as to whelhor the proper terminolosy for 
our current condition be depression, ro- 


CONGRESSIONAL RECORD -— HOUSE 


conclude my statement, hoping that this 
investment of our time and the taxnay- 
ers;moncy wes a good one. ' 


cession, or adjustment, ro"lng or other=_ ILL TO PROVIDE FOR THE TRANS- 
wise. For me the evidence Is clear, Presi- ° FER TO THE FEDERAL POWER 


dent Nixon's cconomic policies of the 
past 12 months have killed the high level 
of prosperity this country enjoyed during 
the 8 previous ycars of Democratic ad- 
ministration. 

Mr. Speaker, this Republican adrinis- 
tration has achieved a truly remarkable 
feat: acute economic stagnation in con- 
sort with recordbreaking inflation. 


CONGRESSIONAL RECORD COST 


(Mr. EDWARDS of Alabama asked 
and was given permission to address the 
House for 1 minute and to revise and 
extend his remarks and include ex- 
trancous matter.) 

Mr. EDWARDS of Alabama. Mr. 
Speakcr, from time to time Members of 
this body bring to the attention of thcir 
colleagues some of the facts of life. To- 
day, I would like to point out one very 
impressive fact thai points to a bit of 
reckless irresponsibility on the part of 
this Congress. The fact is the Coxcres- 
sional Recorp.cost $5,024,418 last year 
toprint its some 42,000 pages. 

Now, Mr. Speaker, that is quite an 
astounding fact when you cons!der little 
‘was done in this body last year. To ex- 
tend the matter further the average cost 
per page amounts to $116. Let me re- 
peat that, $116. 

Since it is not my custom to criticize 
without offering a solution I make the 
following suggestion and especially di- 
rect it to the Clerk of the House: I would 
venture to say that all Members order 
extra copies of the daily R=cozp to clip 
items of special interest to their constit- 
uents or for other purposes. My staff has 
discovered that these extra copics with 
only one or two pages missing are then 
completely discarded. : 

There is absolutely no reason why 
these Rrcorps cannot be returned to the 
document room with the missing pages 
marked on the cover for further use by 
others. 

Or as an alternative suggestion, you 
will notice by examining the Rrcorp in 
front of you that cach copy is a series 
of small sections stapled tcgcther. Now, 
if these sections were left loose, Mem- 
bers could request those sections con- 
taining the particular page to be clipped. 

These two suggestions may not be the 
answer. In fact this may appear to be 
nit-picking. Yet, I hope by rising here 
today to discuss the problem, a workable 
solution will be found. I invite my col- 
leagues to give the matter some thousht. 

T hope this situation will net be passed 
‘over lightly. Fiscal rcesponsibllity—a 
topic we frequently discuss with respect 
to the cxecutive branch—begins et 
home, so to speak. Let us lead the way in 
finding cost-cutting techniques in our 
own affairs. 

Now before somcone rises and reminds 
mo that I have spent approximately $40 
of the taxpayers’ moncy already I will 


COMRIISSION ALL OF THE FUNG- 
TIONS AND ADMINISTRATIVE AU- 
THORITY NOW VESTED IN THE 
SECURITIES AND EXCHANGE COM- 
MISSION UNDER. THS PUBLIC 
UTILITY HOLDING COMPANY ACT 
OF 1935 ! 


(Mfr, STAGGERS asked and was given 
Permission to address the House for 1 
rainute and to revise and extend his re- 
marks and include extraneous matter,) 

Mr. STAGGERS. Mr. Speaker, on Jan- 
uary 22, 1970, I introduced, at the re- 
Quest of the Securities and-Exchange 
Commission, H.R. 15516 to provide for 
the transfer to the Federal Power Com- 
mission ell of the functions and admin- 
istrative authority now vested in the 
Securities and Exchanse Commission 
under the Public Utility Holding Com- 
pany Act of 1935. . | 

I hereby place in the Reconp the tex! 
of the letter from the Securities and Ex- 
change Commission transmitting the 
Proposed bill. This letter sets forth in 
some detail the reasons behind the Com- 
mission’s proposzl. | 

SECURITIES AND EXCITANCE Coxrni1ssion, 

Washington, D.C. Decemder 2, 1969. | 

The Present or tur SENATE, i 
The Spraxex or tuz Hovsr or Rrrersenra- 
tives ! 

Sm: In the absence of Chairman Budse, 
I have the honor to transmit to the Con- 
Gress a draft of = proposed bill to transfer 
to the Federal Power Commission those reg- 
ulatory functions over public utility hold- 
ing companics which are now exercised by 
the Securitics and Exchanze ion 
under the Public Utility Holding Company 
Act of 1935 [15 U.S.C. 793. ct £2q.]. i 

While the proposed legistation would trans- 
fer the special regulatory functions of this 
Commission under the Public Utility Hold- 
ing Company Act, it would retain in the 
Commission, with respect to such public 
utility holding companies, the type of re- 
sponsibility which it now exercises with rey 
spect to publicly owned corporations gen- 
erally, ¢.g., proxy solicitations, insider trad+ 
ing restrictions, and reports to investors. In 
order to accomplish this purpose, it is neces+ 
sary to amend the Public Uillity Holding 
Company Act in various ways, due to the 
existence of special provisions therein on 
these subjects which duplicate provisions of 
the Securities Exchange Act of 1934 a3 
amended in 1964 [15 U.S.C. 78a et seq.}. 
These proposed amendments are described 
in the Explanatory Statement of the Draft 
Bill which is attached. H 

Im connection with this proposed legisla- 
tion, attention ts enlled to the existence of 
certain provisions in the Internal Revenue 
Code relating to the tax impact on changes 
in corporate structures required ‘by this 
Commission pursuant to the Public Utility 
Holding Company Act. If the proposed bill 
4s enacted, technical modifications of those 
provisions of the Intcrnal Revenue Code will 
be required. However. such modifications 
have not been included in the proposed bill, 
since the Conmunission does not delieve it to 
be appropriate for It to undertake the draft~ 
ing of amendments to the Internal Revenue 
Code. Nevertheless, this matter will have to 
de taken Into account in the consideration 
of the proposed lezislation, i 

‘Yhere are two primary reasons for tho 
Proposed transfer of functions, First, the; 
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princi!pal mission entrusted to the Commis- 
sion by the Congress through enactment of 
the Public Utility Holding Company ict 
was largely nccomplished during the first 
twenty years of the Act's history. This was 
to eliminate or reorganize the CamMicx, une 
Wieldy and unsound utii‘ty holding ccrmp:- 
nies’ structures which had been bulit up 
during the 1920's and which Congre:z de- 
tommined to be contrary to the Ppudlic in- 
terest. The Committee on Independent Res- 
ulatory Comraissions of the first ( 1919) 
Hoover Comunission cucgested that che Comm- 
mission's funciions under the Act should 
Probably be transferred to the Federal Pow- 
er Commission once the Securities and Ex- 
change Commission had necermpiished the 
primary ralssion of the Act. This primary 
mission was substantially accomplished by 
the middle 1950's. Thereafter, the Co:nmis- 
sion’s functions under the Act were, for a 
considerable period, lurgely with securities 
issuznees and minor acquisitions by those 
companies which continued as registered 
holding companies. Duting that period, the 
attention of the Commission and of its stot 
Was therefore largely focused on other n-ecs 
of the Commis-ion's responsibilities, {= vier 
of the tremendous growth of the securitics 
marxcts In general and of the jnvestment! 
company industry in particular Curing the 
postwar-perlod. 

Second, as the Commission has pointed 
out in testimony before the appronrintions 
committees of Congress, there has recenty 
been a considerable revival of activity and 
Interest in the public-utitity hoiding ¢e:a- 
pany arca, and this appears iikely to in- 
crease. The nature and motivation of this 
development is, however, quite differert 
from that which existed in the 1920's. Then, 
holding-company empires were built up pri- 
marily 2s promotional rentures accomplished 
by the manipulation of corporate structures 
for the profit of those who engaged in thers 
activitiss. The current Interest 1s more a 
reponse to technological developments in the 
utility industry, such as the increasing im- 
Portance of atomic energy In the gererction 
Of eleczricit;, and the economies avattable 
through the use of very large clectrie gen- 
erating plants which have become feasible, 
particularly when accompsnied by trans- 
mission facilities capable of transmitting 
large amounts of power over Jong distances. 
The holding-compeny device 1s viewed by 
some as one mesns of facilitating the bess 
use of these technologicc! advance. 

The reguistory problems and opportuni- 
tics which are presented by these develop- 
ments arc therefore quite different from 
those which existed in the 1930's. White 
these probiems include corporate structure 
and financial aspects, they are mcre a ma:- 
ter of industry, technology. This Ccemmis- 
ston in recent years has had a rather lin- 
ited exposure to these types of problems, 
while the Feceral Power Commission has, 
of course, been deeply involved in such mn2t- 
ters for many years and has been concern- 
ing itself recently with the impact of the new 
technology. For example, Section 30 of the 
Public Utility Holding Company Act cats 
essentially for economic studies of develop. 
Teents in the-public-utility feld and the 
making of recommendations as to the type 
and size of gcocraphically and economically 
integrated public-utility systems which can 
best serve ths public interest. The Commis. 
ston ha3 niver been In a position to mount 
such a study, since during the early years 
of the Act, it had more important tasks and 
thereafter it did not have the aralizb'c rae 
sources. The Federal Power Co:nmission, on 
the other hand, has for seme tims been 
making studies relating to Interconnectie:s 
and coordination of eiectric facilities and 
nauional power requircinents, 

Consequently, it appears that this ~outt 
de an appropriate time to centroli: In one 
ageacy Federal responsibilities for pubitc- 
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utility regulation, and that the Federal 
Power Commission is the eppropriate agcncy 
for this purpose. Such centralization should 
produce greater cfliciercy, cconomy and co- 
ordination of regulatory policy. As pointed 
out nbove, the special conditions which Jed 
Congress to rest adininistration of the Pub- 
Me Utility Holding Company Act in this 

* Commission rather. than in the Federal 
Power Comission, Lc., the fact that the 
problems in the public-utility holding com- 

. pany area were largely corporate ind finan- 
elal rather than economic and tecanical, 
bave been very substantially modified by the 
events of the past thirty years. 

It is recognized that the transfer of the 
Holding Compzny Act to the Federal Power 
Commission will give that Commission a 
greater ‘degree of responsibility in the arca 
of corporate finance and perhaps also inves- 
tor protection than it has heretofore had. 
This Commission is confident, however, that 
the Federal Power Commission has or can 
develop the capacity to assume those re- 
sponsidilities, particularly if its eZorts are 
adequatcly funded, and that the transfer 
should, as mentioned above, promote cfil- 
elency and economy in the Federal Govern- 
ment. : 

The Bureau of the Budget has advised that 
there ts no objection to the submission of 
this proposed legislation from the stand- 
point of the Administration’s program. 

By direction of the Commission. 

Houcnu P. OWEns, 
Commissioner. 


INFLATION CONTROL AND PEACE A 
JOINT VEN = 


= 


(Mr. MELCHER. asked and was given 
permission to address the House for 1 
minute and to revise and extend his re- 


marks.) 

Mr. MELCHER. Mr. Speaker, last week: 
I made some brief comments on the floor 
about the necd for the Government to 
quit competing for dollars needed to 
finance homebuilders, contractors, farm- 
ers, ranchers, and small businessmen. 

Government payment of 8 to 832 per- 
cent interest for money, while prohibit- 
ing banks from offering more than 5 to 
5% percent on deposits, has resulted in a 
growing shortase of capital across the 
countrysice for essential industries like 
food production, homebuilding, and nec- 
essary construction. 

There are hopeful signs that the Fed- 
oral Reserve System is getting into the 
Government securities market to pull 
down interest and make some capital 
available, to head off a recession which 
4s beginning to appear. There is also some 
grumbling that it may renew inflationary 
trends. 

The most powerful method of con- 
trolling inflation in the administration's 
hands rests on the President's policy of 
ending the war in Victnam. . 

As one of the majority of the House 
who Jast November backed the Presiden’ 
and encouraged him to quickly imple- 
ment 2 withdrawal policy, I now urgently 
and carnestly call on the President to 
Speed up that withdrawal and Victnami- 
zation program. 

Reduction of Federal expenditures 
and releasing production capacity to pro- 

more consumer goods and-servicc3, 
will do more to hold down prices and in- 
fation than the current tight-moncy, 
hizh-mterest policies which are them- 
felves inflationary. 


(Cont'd) 
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If we can reduce the budget by a sub- 
stantial part of the more than $20 bil- 
lion now devoted to fishting in South 
Vietnam, paying sone Government ob- 
ligations to the public to make more cap- 
ital available and thereby providing 


necded goods and services to the pubtic, 


including essential Government aids like 
the food programs, education, health 
care, and similar programs, we can take 
the edze off of inflation with beneficial 
rather than depressing results in the 
pubtic sector. 

The primary constitutional responsi- 
bility for initiating appropriations rests 
in the House, just as foreign policy rests 
with the President. The House last year 
funded the President's Vietnam policy, 
while reducing umnecessary defense 
spending. : 

There is overwhelming backing in the 
Congress end the country now for the 
President's Vietnam withdrawal policy 
and maintenance of that support de- 
pends, in my opinion, on a more rapid 
withdrawal—a more visible reduction in 
our participation in the unfortunate 
Asian conflict. 

The urgency to end the conflict, to end 
the killing, is paramount. There Is also 
the urgency of ending inflation. The im- 
mediate savings of billions is possible if 
the President specds up the peace pro- 
gram, so that solution of our-most press- 
ing domestic programs is tied up with 
pursuing the speediest feasible time- 
tables for getting out of Vietnam. 

Reduction in the expenses of the war 
will permit devotion of more of our pro- 
ductive capacity to the unmet needs of 
peace and an end to the supposed neces- 
sity for slowing down the civilian econ- 
omy with tight money and high-interest 
rates that are proving ruinous. 

It will permit a truly balanced budget 
without denying essential public services. 


POSTAL WORKERS STRIKE LOOMS 
ON THE NEW YORK HORIZON 


(Mr. BIAGGI asked and was given 
permission to address the House for 1 
minute, to revise and extend his remarks 
and to include extrancous matter.) 

Mr. BIAGGL Mr. Speaker, I would like 
to bring to the attention of my colleagues 
in Congress a most serious situation in 
New York City which, if not corrected, 
could set a disastrous pattern for the 
rest of the Nation. 

Specifically, I am referring to disturb- 
ing reports in our national newspapers 
thet frustrated postal employees in New 
York may strike if the Congress does not 
act on the postal pay legislation that has 
been languishing in the Concsress after 
being passed by both the House and Sen- 
ate last December. ' 

Let me quote for you an article in the 
New York Daily News of February 14: 

Twenty thousand postal workers were 
surveyed here yesterday 23 to thelr feclings 
on a possible strike against the Government 
to protest moves that would deny promised 
pay ratses. 

The surveys were ordered by officials of 
the AFL-CIO National Association of Letter 
Carriers following four mectings at which 
angry postmen fpproved resolutions that 
would “mandate” the union to esll a na- 
tional strike if the raises were deferred. 
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Gustave J. Johnson, president of the Met- 
Topolitan Postal Council, sald the survey waz 
to determine whether this would be a “local 
strike or across the Nation or not at all.” 

Stating that the mea felt thelr “backs 
were against the wall” aud that “their pay 
gcales were far behind the private sectors,” 
Johnson said the results of the Manhattan- 

sonx-Brooklyn survey would be announced 
on March 12, 


Mr. Speaker, Gustave J. Johnson, 
president of the Metropolitan Postal 
Council has personally assured me that 
he is doing all in his power to avert this 
threatened strike. However, he also told 
mc that tempers are hot and the feeling 
that prevails is one of uncertainty and 
anxiety. He dots not know if he will be 
able to hold the unions in check on the 
mere promise of congressional action. 

The hopes and desire of 20,000 postal 
workers in New York City have been 
frustrated because the House and Sen- 
ate conferees have failed to meet and 
work out a compromise on H.R. 1300, the 
postal pay raise bill. 

In the interim the administration has 
suggested a new postal pay bill and tied 
it to the passage of a postal reform bill 
that was satisfactory to the President. 

In his 1971 budget message, Presi- 
dent Nixon proposes a 5.4-percent postal 
pay raise retroactive to January 1, 1970, 
contingent upon the passage of postal 
reform legislation. In this same message 
he also proposes postponing until Janu- 
ary 1, 1971, the promised comparability 
Federal pay increase due July 1 to all 
Federal emrloyecs. 

The unions in New York feel that 
these controversial issues, coupled with 
congressional foot shufiling, may result 
in no pay raise at all. Mr. Speaker, must 
this country be subjected to the same 
fate suffered in Rome, Italy, where the 
postal workers actually struck before 
well-deserved bencfits were obtaincd? 
This may, indeed, be the case if the ad- 
ministration insists on tying bread and 
butter issues to unrelated organizational 
matters—food for the tables of our pos- 
tal workers should not be a condition 
of administrative reform. In this period 
of violently spiralling costs, the postal 
workers of America must not be caught 
in a financial squeeze between congres- 
sional inaction, on the one hand, and 
inflation on the other. _ 

I would hate to see the record show in 
future days, Mr. Speaker, that congres- 
sional inattention to this serious prob- 
lem in New York City had resulted in a 
chain-reaction of strikes against the 
Federal Government by Federal em- 
ployees. It would be 2 most dangerous 
precedent that must and can be averted. 

On February 25 the President of the 
New York Metropolitan Postal Council 
will be here on Capitol Hill to plead 
his case before members of the New 
York City delegation and interested 
House Post OfSice and Civil Service Com- 
mittee members. It is my hope that, at 
that time, Mr. Johnson will reccive the 
type of response from: Members of Con- 
gress that will give him the selling power 
he needs to go back to New York and 
convince the unions he represents to 
have confidence in the loalslative process 
and that Congress thinks in terms of 
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IN THE UNITED STATES COURT OF APPEALS | 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Nos. 24,564, 24,663 and 24,664 


MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION, 
Petitioners = 
v. : 
SECURITIES AND EXCHANGE COMMISSION, i 


Respondent . 
! 


ON PETITIONS TO REVIEW ORDERS OF | 
THE SECURITIES AND EXCHANGE COMMISSION 


BRIEF OF THE SECURITIES AND EXCHANGE COMMISSION, RESPONDENT 


COUNTERSTATEMENT OF THE ISSUES 

1. Whether the Commission correctly determined that the con- 
struction and operation of housing projects authorized by the National 
Housing Act could not be financed by a public utility subsidiary of 
a registered holding company because Section 10(c)(1) of the Public 
Utility Holding Company Act prohibits acquisitions by such company of 
securities detrimental to the provisions of Section 11 of the Holding 
Company Act looking toward the integration and simplification of holding 


company systems. 


2. Whether the Commission correctly determined that such 
financing could not be authorized under an exception provided by Section 
9(c)(3) of the Holding Company Act for the acquisition by a subsi- 
diary of a registered holding company of "such commercial paper and 
other securities. . ."" as the Commission might prescribe "as appropriate 
in the ordinary course of [its] business. . ." and "not detrimental to 


the public interest or the interest of investors or consumers." 


3. Whether the Commission correctly determined that, by an 
order entered prior to the application here involved and specifically 
relating to the financing of a different housing project, it had not 


authorized the financing for the projects here involved. 


4. Whether, assuming an affirmative answer to the above questions, 
the Commission correctly determined that where petitioners had financed 
construction in violation of procedures for authorization thereof pro- 
vided by the Act, the Commission could not permit the financing on an 


interim basis that was not permissible on a permanent basis. 


These consolidated review proceedings were not previously before 
this Court, except for (1) petitioners’ motion for expedited review in 
Docket Nos. 24,663 and 24,664 and for a stay of the Commission's order 
directing divestiture in Docket No. 24,564; and (2) the Commission's 


cross-motion to consolidate the review proceedings in Docket Nos. 24,564, 


24,663 and 24,664. This Court's orders of October 22 and 23, 1970, 


provided for such consolidation and for expedited review. 
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STATUTES AND RULES INVOLVED 
The Public Utility Holding Company Act of 1935, 1s U.S.C. 79a, 
et seq., (the "Holding Company Act" or "the Act") is a regulatory statute 
designed to limit the operations of holding companies of electric and 
gas utilities and to simplify the structure of such holding company 


systems. 


Section 11 of the Act, 15 U.S.C. 79k, is designed to implement 
| 


this basic purpose of the Act. Section 11(b)(1), set forth at Main 
Br. acc directs the Commission, among other things, to limit the 
Operations of registered holding companies of electric and gas utilities 
to a "single integrated public-utility system" (and certain additional 
public-utility systems) and to such other businesses as satisfy statutory 
criteria. Section 1l(e), set forth in the statutory appendix hereto (see 


p- 5a, infra) permits registered holding companies and their subsidiaries 


to submit plans for compliance with the provisions of Section 11(b). 


Sections 6, 7, 9 and 10 of the Act, 15 U.S.C. 79E, 79g, 79i and 
79j, apply to the issuance and acquisition of securities involved in 


this case and require that these transactions receive the prior approval 


_1/ References to petitioners' opening brief in No. 24,564 are 
cited as "Main Br. __"; references to petitioners’ opening 
brief in Nos. 24,663 and 24,664 are cited as "Supp. Br. _"’; 
references to pages of the record are cited as "R, _—"; and 
references to the Appendix are cited as "App. au 
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of the Securities and Exchange Commission. Section 6(a) of the Act 
makes it generally unlawful for registered holding companies or their 
subsidiaries to issue or sell securities unless in accordance with a 
declaration approved by the Commission under Section 7 of the Act or 
unless the issuance and sale of securities is otherwise exempt from 
the requirements of Section 6(a) (p. 2a, infra). The exemption 

in issue in this case is contained in Section 6(b) of the Act, which 
provides, in part, that the Commission shall by order exempt from the 
requirements of Section 6(a) the issuance and sale of securities 


by a subsidiary of a registered holding company "if the issue and sale 


of such securit{ies] are solely for the purpose of financing the business 


of" a non-utility subsidiary company. Section 6(a) and pertinent portions 
of Section 6(b) and Section 7 are set forth in the statutory appendix 
hereto (see pp. Zan4a, infra). 

Section 9(a) of the Act, in pertinent part, makes it unlawful 
for a registered holding company or any subsidiary thereof to acquire 
securities, utility assets, or any other interest in any business with- 
out prior Commission approval under Section 10 of the Act, unless the 
acquisition is otherwise exempt (Main Br. Al). Section 9(c)(35, which — 
petitioners contend is applicable to the present case, exempts from the 
requirements of Section 9(a) the acquisition of "such commercial paper 
and other securities . . . as the Commission may by rules and regulations 
Or order prescribe as appropriate in the ordinary course of business of 


a registered holding company or subsidiary company thereof and as not 
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detrimental to the public interest or the interest of ‘investors or 
consumers" (Main Br. Al). The relevant provision of Section 10, sub- 
section 10(c)(1), provides that the Commission shall not approve any 
acquisition of securities, utility assets, or other interests which "is 
detrimental to the carrying out of the provisions of Secrion 11." The 
relevant provisions of Sections 9 and 10 are set forth at Main Br. Al- 


A3. Rule 40 under the Holding Company Act, 17 CFR 250.40, which provides 


for exemption of certain acquisitions pursuant to Section 9(c) of the 


Act, is set forth in the statutory appendix hereto (pp. 6a-7a, infra). 


COUNTERSTATEMENT OF THE CASE 
Preliminary Statement 

As detailed infra, the Public Utility Holding Company Act embodies 
a strong Congressional policy that public utility holding companies be 
limited to the operation of "integrated public-utility systems" and that 
such systems may not operate or retain interests in non-utility enter- 
prises except within narrow criteria. The Securities and Exchange Commission, 
which has administered this Act for 35 years, determined by a divided vote 
(3 to 2) that the Act did not permit the Commission to authorize a public 
utility in the business of supplying natural gas to consumers also to 
engage in the construction of low- and aoteracentncone housing projects. 
The petitioners here--the gas utility and the subsidiary it formed to 
construct those projects--quarrel with the Commission's reading of that 


Act's basic policy. They argue that the Commission construed the 
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"non-utility" prohibitions too severely and that the admittedly 
meritorious policy of another federal statute, the National Housing 
Act--which encourages private industry to provide housing for low- 

and moderate-income families and displaced persons--must be sufficiently 
accommodated so that utilities subject to the Commission's jurisdiction 
pursuant to the Holding Company Act may be permitted to engage in the 
housing programs under the National Housing Act. 

The Congress is presently considering a possible statutory 
redefinition of its policy in this respect. Three months after the 
Commission's decision denying petitioners’ basic application-declaration, 
the United States Senate, on September 23, 1970, passed a bill (S. 4368) 
[116 Cong. Rec. 16418-16431 (daily ed., Sept. 23, 1970)] which would amend 
Section 9(c) of the Act by adding a subsection (4). This new subsection 
would permit the Commission to grant, by rule or order, an exemption 
from Section 10 and authorize public utility holding company systems 
to participate in federally-assisted programs to provide low- and 
moderate-income pane ae In his letter to the Chairman of the 
Senate Commerce Committee transmitting the draft of this bill, the Secre- 
tary of the Department of Housing and Urban Development stated that the 
proposed legislation was necessary because of the Commission's ruling in 
the instant case. The Commission participated in the drafting of the amend- 
ment and advised the Chairman of the Senate Commerce Committee that it had 


no objection to its passage. (116 Cong. Rec. 13850, Aug. 20, 1970.) 


2/ The amendment was originally introduced on ‘August 20, 1970, by 
Senator Magnuson as S. 4272 (116 Cong. Rec. 13849-13850 
Aug. 20, 1970). This amendment was incorporated into the Housing 
and Urban Development Act of 1970 (S. 4368) as Section 1006 (116 
Cong. Rec. 1643, Sept. 23, 1970). 
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As of the writing of this brief, to the best of our knowledge the Heuse 


of Representatives has not acted on the matter. 

The Orders Under Keview and Proceedings Leading Thereto 

Michigan Consolidated Gas Company ("Michigan Consolidated") and 
Michigan Consolidated Homes Corporation ("Homes corporation"), have 
petitioned this Court, pursuant to Section 24(a) of the Holding Company 
Act, to review three we of the Securities and Exchange Commission 
("Commission") relating to an application-declaration filed by 
petitioners, inter alia, pursuant to Sections 6, 7, 9, and 10 of the Act-e- 
an order denying the application-declaration (App. 115-126) and two orders 
denying petitioners’ motions for an “interim order" and "limited relief" 
subsequently filed in the same proceeding (App. 151-153 and App. 164-165). 

Petitioners' application-declaration, filed july 29, 1969, 
("1969 application-declaration") sought Commission authorization for 
Homes Corporation to issue, and for Michigan Consolidated to acquire, 
up to $500,000 in Homes Corporation common stock and up to $6,000,000 
in short-term Homes Corporation notes to finance construction of two 
housing projects in the Detroit, Michigan area (the "Elmaood I project" 
and the "Inkster project") (App. 1-10). The application-declaration was 
supplemented and amended, at the request of the Coumission's staff, by 
additional information filed by petitioners on September 15, 1969 
(App. 11-12); November 3, 1969 (App. 13-16); February 2, 1970 (App. 17-20); 
February 4, 1970 (App. 28-29) and March 25, 1970 (app. 21-24 and App. 33-36). 


-3/ By order dated October 22, 1970, this Court granted the Commission's 
motion to consolidate these review proceedings for all purposes. 
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In the meantime, on March 9, 1970, the Commission gave notice 
of the pending application-declaration, affording any interested person 
the opportunity to request, on or before March 25, 1970, a hearing on 
the matter (App. 30-32). That notice provided: 


"The Division of Corporate Regulation advises that 
the record in this proceeding can be completed without 
a formal hearing and that the Applicants-Declarants have 
agreed to file additional information and documents as 
requested by the Division. The Applicants-Declarants 
request that, when the record is thus completed, the 
pending proposals may be considered on the briefs filed 
in the prior proceeding (No. 70-4648), if no hearing is 
requested by any interested person" (App. 32). 4/ 


No such hearing was requested or ordered (App. 116). 


Prior to July 29, 1969, when the 1969 application-declaration was 
5/ 


filed, petitioners began construction of the Inkster project (App. 3). 


Construction of the Elmwood I project was started after the filing of 
application-declaration, but before the Commission had acted on the 
matter. As of October 15, 1969, the Inkster project was 50% completed 
(App. 13); by January 16, 1970, the Inkster project was 75% completed and 
the Elmwood I project was 10% completed (App. 17). To finance construction 
of these projects Homes Corporation had issued, and Michigan Consolidated 
had acquired, as of May 15, 1970, approximately $2,947,832 (App. 33-36, 
App. 117 and 117, n.2) of Homes Corporation notes without any specific 


Commission authorization (see Part III, infra). 


Ne EEE EERE 


4/ The prior proceeding (No. 70-4648) referred to by the Commission was 
in connection with an application-declaration filed by petitioners 
in 1968 which led to the Commission's order of March 31, 1969 (See 
pp. 10-11, infra). 


While petitioners say in their brief that they indicated "an intention 
to construct a 134-unit townhouse project" (Main Br. 10), they stated 
in their 1969 application-declaration that "construction of the 
[Inkster] project has commenced" (App. 3). 
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After the record was completed, the Commission considered the 
1969 application-declaration on the briefs and documents previously 


submitted in the prior proceeding--File No. 70-4648 (App. 116) (see pp. 10- 


11, infra)--and, on June 22, 1970, issued its Findings and Opinion 


[and] Order Denying Proposed Acquisition, In the Matter of Michigan 
Consolidated Gas Company Michigan Consolidated Homes Corporation 
| 


(70-4778), Holding Company Act Release No. 16763 (June 22, 1970) 
("June 22 order"), in which it held that under Section 10(c)(1) of the 


Act the proposed acquisition of securities by Michigan Consolidated would 


be detrimental to the carrying out of the provisions of Section 1l of the 
Act and therefore could not be approved. The majority of the Commission, 
consisting of Chairman Budge and Commissioners Needham and Herlong, found: 


“" , . . that authorization for financing of housing 
projects of this nature by registered holding companies 
or subsidiary companies thereof under the Holding Company 
Act is not permissible under the standards and require- 
ments of that Act." (App. 117.) 

" . . . the ownership and management of a housing corporation, 

however otherwise desirable in the context of other statutes, 

does not meet either the ‘other business’ test under Section 11 

requiring an operating or functional relationship to the 

operations of the wueilicy system, or the test under Section 

9(c)(3) of being ‘appropriate in the ordinary course of 

business’ of a subsidiary company of a registered holding 


company" (App. 121). 


Commissioner Owens concurred with the majority in finding that authorization 


for the financing of these housing projects could not be approved under 

| 
Sections 10(c)(1) and 11(b)(1) of the Act, but dissented from the ultimate 
result reached by the majority because of his view that the acquisitions 


proposed to finance the projects could be approved under the exemption 


provided by Section 9(c)(3) of the Act as appropriate in the ordinary 
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course of Michigan Consolidated's business (App. 121). Commissioner 
Smith, dissenting, concluded that the acquisitions could be approved 
under either Sections 10(c)(1) and 11(b))1) or Section 9(c)(3) of the 
Act (App. 123). 

Since a majority of the commissioners determined that peti- 
tioners' application-declaration for authorization to finance the 
construction of the Inkster and Elmwood I projects must be denied, 
petitioners were directed to divest themselves "forthwith" of all 
interests acquired to finance those projects. In that connection, 
the Commission held unanimously that the issuance and acquisition of 
securities by petitioners to finance these two projects had not 
been authorized by an order of the Commission of March 31, 1969, 
in the earlier procceding (File No. 70-4648) (App. 115-126). 

By its holding in the instant case, the Commission overruled 
a prior determination of March 31, 1969 ("March 31, 1969, order’), 
in which the Commission (four commissioners participating) had authorized 
tones Corporation to issue, and i‘ichigan Consolidated to acquire, a 
naximum of $500,900 in Homes Corporation common stock and up to 
$3,000,000 in Homes Corporation notes to finance the construction of 


6/ 
the Elmwood II project, a housing project of 130 units in the 


Netroit, ‘fichigan, inner city at an estimated cost of $2,340,000. 


:fichigan Consolidated Gas Company Michigan Consolidated liomes 


Corporation, Eolding Company Act Release No. 16331 (March 31, 1969) 


(App. 193-114). In that case Commissioners Smith and Wheat held that 


6/ The Roman numerals following the name ''Elmwood" do not refer 
to the timing of the projects; they relate to specific locations 
(R. 131). 
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the acquisition by Michigan Consolidated could be authorized under 
Section 10(c)(1), since it came within the "other Dosinesss clauses 
of Section 11(b)(1) of the Act. Commissioner Owens, although 
concluding that such acquisitions could not be Epproved under these 
sections, concurred in the authorization, finding that the transac- 
tions could qualify as activities in the ordinary course of Michigan 
Consolidated's business within an exemption for acquisitions in 
Section 9(c)(3). Chairman Budge dissented, holding ae such acquisi- 
tions met neither the tests for acquisitions under Sections 10(c) (1) 
and 11(b)(1) nor the exemptive provision of Section 9(c) (3). 
Subsequent to its June 22, 1970 order in the ieee case, 
the Commission denied, on August 26, 1970 (App. 151-153) ,petitioners" 
motion for an “interim order’ (App. 127-135) and denied, on 
September 22, 1970 (App. 164-165), Homes Corporecton’a motion for 
"limited relief" (App. 154-158). These motions sought Commission 


authorization for the issuance of securities (and, as to one motion, 


the acquisition of securities) to finance the completion of the two 


housing projects pending divestiture. A detailed discussion of these 
motions and the orders denying them are contained in the argument, 


Point IV, infra. 


The Companies Involved 
Michigan Consolidated is a gas utility subsidiary company of 


American Natural Gas Company ("American Natural"), a registered holding 
7/ 
company under the Act (App. 2). For the year ended September 30, 1969, 


7/ Two other gas utility subsidiary companies of American Natural, 
which distribute gas at retail are Wisconsin Gas Company and 
Central Indiana Gas Company. American Natural also owns all of 
the common stock of Michigan-Wisconsin Pipe Line Company which 
transports natural gas for resale principally to American 
Natural's subsidiaries in Michigan and Wisconsin (R. 60-67). 
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consolidated operating revenues of the American Natural system were 
approximately $509 million and consolidated net plant as of that date 
was over $1.3 billion (R. 59 and 61). Michigan Consolidated distributes 


gas at retail to various cities in Michigan, including Detroit (App. 2, R. 


66). For the year ended September 30, 1969, its operating revenues were 


approximately $278 million and its net income was approximately $20 
million (R. 54). As of that same date, Michigan Consolidated's net 
plant was over $507 million. Homes Corporation is a wholly-owned sub- 
sidiary company of Michigan Consolidated; it was organized to construct 
and operate low and moderate income housing projects as a "limited 
dividend" corporation under the National Housing Act, as amended, 12 
U.S.C. 1701, et seq. (App. 2). 

In their brief (Main Br. 5-6, 34), petitioners state that the 
housing projects of Homes Corporation, as presently proposed and 
as contemplated, will tend to offset the loss of customers in past 
years in the City of Detroit. In this connection they refer to the 
decline in population and dwelling units in the City of Detroit 
(R. 273, App. 92-93). They have also submitted statistical data for 
the Detroit District, which includes the City of eenar ee to 
show loss of customers in the past twenty years, and, although the 
addition of new customers in the Detroit District in virtually each 
year has exceeded the loss of customers, it is represented that net 
gains in recent years have been declining, and in 1967 the net gain 
in customers was 196 (R.'314, App. 94). 


—- ———————————— 


8/ Michigan Consolidated maintains no separate data for the City 
of Detroit. 
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This statistical information and other related data were sub- 
mitted in the prior proceeding (No. 70-4648) and were incorporated by 
reference in the present case. Such information was not updated or 
supplemented. In any event, it does not support the impression of 
an economic crisis for Michigan Consolidated. 

The statistical data stressed by petitioners (ain Br. 5) 
tend to obscure the real growth in terms of increasing consumer 
demand of Michigan Consolidated, which serves substantial areas in 
Michigan in addition to the Detroit District. For example, in the 
five-year period 1963 through 1967, residential eerneneins customers 
of Michigan Consolidated increased from 668,345 to 76543313 for the 
Detroit District the increase was from 512,171 to 558,523 (R. 314). 


For commercial space-heating customers, the increase was from 46,548 to 


54,498 for Michigan Consolidated's total service area, and from 33,430 


2/ 
to 35,260 for the Detroit District (R. 314). During 1967 Michigan 


Consolidated added over 22,000 space-heating customers (R. 390) and revenues 


from space-heating customers rose to a new high of $174 million (R. 314). 


9/ On a company-wide basis, space-heating customers increased 
from 80.7% of total customers (886,105) in 1963 to 86.1% of 
total customers (952,482) in 1967).° Over a 12-year 
period (1955-1967) such increase was from 45. 6% to 86.1% 
(R. 390). 


The record also shows a decline in residential and commercial 
customers other than space-heating customers. However, when 
a customer installs space-heating service he is reclassified 
from "residential" or "commercial" to space heating (R. 314). 
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The foregoing data do not reflect the rise in industrial loads. (See 
R. 319-332).) Overall growth is indicated by the increase of Michigan 
Consolidated's operating revenues from $197,980,000 in 1962 to 
$250,937,000 in 1967, an increase of 27%, and in the increase in net 
income from $16,896,000 to $24,043,000 over the same period, an in- 


crease of 42% (R. 317). 


Certain of the data noted by Michigan Consolidated seem to 


reflect shifts in population and changes in land use that occur 
generally in almost all of our major cities. In the light of the 
growth figures set forth above, they hardly support the suggestion 
that Michigan Consolidated is on the threshold of stagnation. 

The additional revenues or net income that Michigan Consolidated 
expects from the housing projects are minimal when compared to its total 
revenues or net income. For the first project (involved in the prior 
proceeding, No. 70-4648), it estimated additional annual revenues. from 
the sale of gas to project customers at $26,000 ($200 per customer) , 
of which 10%, or $2,600, would reach net income of Michigan Consolidated 
(App. 65). In addition, Michigan - Consolidated ‘also stated that it 
expected to receive an annual distribution of $13,400, of which $12,300 
would represent a 6% dividend (the balance, we assume, reflects a 


10/ 
partial return of capital) (R. 264). For the two projects involved 


SS ae 


10/ This was on an assumed equity investment of $205,000 (App... 64). 
The actual equity investment for the first project appears to 
be about $100,000 (R. 68). 
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in the present case, Michigan Consolidated has estimated revenues of 


$13,400 and $16,800, respectively (App. 22). 


These estimates do not reflect the tax benefits. ‘Michigan Con- 


solidated has represented that without the tax incentives noted below, 
it would not feel justified in undertaking the housing projects (App. 
65). A 20-year cash flow projection (R. 264-265) indicates that 

Homes Corporation would generate tax losses as a result of liberalized 
tax depreciation and high interest charges on its substantial long- 
term debt, and in the consolidated Federal income tax returns to 

be filed for the American Natural system these tax losses would be 
offset against taxable income earned by Michigan consolidated from 

its utility operations. Such tax reductions or savings vould range 
from a high of $37,952 in the first year of operation, would decline 
in the succeeding years and would be eliminated in about the 19th 

year (R. 264-265), after which time it was assumed that the proper-— 
ties would be sold at original cost (App. 63). It was estinated 

that the annual cash flow over the 20 years of operation, discounted 
to present worth, would result in a discounted rate of return of 


21.6% per year on Michigan Consolidated's then contemplated investment 


in the common stock of Homes Corporation (App. 


ARGUMENT 


I. THE COMMISSION CORRECTLY DETERMINED THAT THE ACQUISITION BY 
MICHIGAN CONSOLIDATED OF SECURITIES OF HOMES CORPORATION TO FINANCE 
THE HOUSING PROJECTS INVOLVED COULD NOT BE APPROVED UNDER SECTION 
10(c)(1) OF THE HOLDING COMPANY ACT. 

There appears to be no disagreement that basic to the determination 
under Section 10(c)(1) of the Act is the meaning of the "other businesses" 
clauses contained in Section 11(b)(1) of the Act. 

Homes Corporation is a real estate company, and the proposal 
by Michigan Consolidated to acquire stock and notes of Homes Corporation 
involves an acquisition of securities or an interest in a business other 

L/ 
than a public utility company. By the specific terms of Section 9(a) (1) 


of the Holding Company Act such acquisition is unlawful unless approved 


by the Commission under Section 10 of the Act. Section 10(c)(1) provides 


that the Commission shall not approve 


"an acquisition of securities or utility assets, or of 
any other interest, which is .. . detrimental to the 
carrying out of the provisions of section 11. . ." 
(emphasis added) . 12/ 


As the Senate Report stated with respect to Sections 9 and 10: 


"These provisions are designed to give the 
Coumission supervision over the future development of 
utility-holding company systems so that the systens 
will be subjected to the limitation of geographic and 
economic integration laid down in section 11." L/ 


Se rane ee ee 


ll/ Section 2(a)(5). of the Act defines a “public-utility company" as "an 
electric utility company or a gas utility company." 


An acquisition of securities or utility assets of a public-utility 
company is governed by Section 10(c)(2). 


S. Rep. 621 on S. 2796, 74th Cong., lst Sess. (1935) Pp. 30; see also 
H. R. Rep. 1318 on S. 2796, 74th Cong., lst Sess. (1935) p. 15. 


-17- 


This limitation is set forth in Section 11(b) of the Act. 


Section 11(b)(1) makes it the duty of the Commission 
"to limit the operations of the holding-company 
system . . . to a single integrated public-utility 
system... and to such other businesses az are 
reasonably incidental, or economically necessary or 
appropriate to the operations of such integrated 
public utility system, oe a : 


This is the first provision of the Act relating to re businesses." 


Following clauses relating to the retainability of additional public- 
14/ 
utility systems (the "ABC clauses"), there appears the second "other 


businesses" clause, which states: | 
"The Coumission may permit as reasonably incidental, or 
economically necessary or appropriate to the operations 
of one or more integrated public-utility systems the 
retention of an interest in any business (other than 
the business of a public-utility company as such) which 
the Commission shall find necessary or appropriate in 
the public interest or for the protection of investors 
or consumers and not detrimental to the proper func- 
tioning of such system or systems." 


The Commission found that the acquisitions in this ease did not meet the 


statutory standards permitting retainability under Section 11(b) (1) --and 
acquisitions pursuant to Section 10(c)(1)--0f other puntneaseat 

The fundamental issue presented to the Commission, and which is 
now before this Court on review, involves the kind and extent of non- 
utility businesses in which the holding company system may engage under 
the standards of Section 11(b)(1) of the Holding Company Act. Section 
11(b)(1) is a comprehensive anti-conglomerate statute as applied to the 
public-utility holding companies subject to the Act. Although there has 


14/ Subsections (A), (B) and (C) of Section 11(b)(1). 
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been much debate regarding the industrial conglomerate, the legisla- 


tive history of the Act, as we show in Point I C, infra, demonstrates 


that the problems are ezpecially acute when regulated and non-regulated 
15/ 
enterprises are under common control of a holding company. 


In the Commission's view the Act does not regard the public- 
utility holding company as an investment company with discretion to 
diversify its interests in search of profits. The assumption underlying 
Section 11(b)(1) is that the public-utility holding company shall confine 
itself to the management and operations of an electric or gas utility 
business and to such other businesses as are incidental or reasonably 
necessary Or appropriate to the economic health of its utility business. 
In accordance with the Congressional mandate expressed in Section 11(b)(1) 
the Commission has ordered divestitures of a good many nonutility businesses 


that were not so related, while permitting retention of such businesses 


SSS Ss SN sersnnesoennnssssye> 


15/ In this connection we note H.R. 7374, 91st Cong., lst Sess. (1969), 
which would amend the Interstate Commerce Act to require any acquiring 
person not a carrier to be "engaged primarily in the business of 
transporgation or in a business which is reasonably incidental or 
economically necessary or appropriate, to the operations of such carrier 
or carriers... ." A somewhat similar bill, H.R. 6778, 91st Cong., 
1st Sess.(1969), would amend the Bank Holding Company Act of 1956, 
Section (e) of which would limit the holding company to activities that 
“will be functionally related to banking and can reasonably be expected 
to produce benefits to the public . .. that outweigh possible effects 
such as undue concentration of resources, decreased or unfair competi- 
tion, conflicts of interest, or unsound banking practices." 
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that it found to be sufficiently related to the utility businesses. Thus, 


the Coumission has permitted the ownership of pipeline facilities whose 
principal function was to transport natural gas for sale to the gas- 
utility subsidiary companies in the cas / The Commission has required 
separation of the oil business from the natural gas Benes! but it 


has permitted retention of oi] production facilities where it appeared 
that most of the ofl produced by the system came from wells which also 
produced natural gas and all the oil was produced from wells originally 


drilled for gas. A coal company whose output was primarily sold to an 
19/ 


electric utility company in the same system was found to be retainable, 

but others could not be retained where their principal sales were to 
20/ 

customers outside that same system. The Commission has applied the 


same operating or functional tests to a host of companies engaged in 


a 


16/ The United Light & Railways Company, 27 S.E.C. 441 (1947), 
affirmed sub nom. Panhandle Eastern Pipeline Co. v. Securities and 


Exchange Commission, 170 F. 2d 453 (C.A. 8) certiorari denied, 335 U.S. 
854 (1948). Without such relationship divestment was required. 


Columbia Gas & Electric Corporation, 11 S.E.C. 80 (1942). 
Standard 011 Company (New Jersey), 14 S.E.C. 342, 357 (1943). _ 
Lone Star Gas Corporation, 12 S.E.C. 286, 299 (1942). 


The North American Company, 11 S.E.C. 194, 225-226 (1942); American 
Gas and Electric Company, 21 S.E.C. 575, 587 (1945). TES 


The North American Company, 28 S.E.C. 742, 747-756 (1948). 
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21/ 22/ 23/ 


telephone, ice and water, and steam heating businesses. In the 
case of real estate companies, the Commission has also permitted 
retention of only so much as was ee to the operations of the retained 
integrated public-utility meee The statutory standard was not met 
in the case of an office building which was only used in part for personnel 
concerned with public-utility ee 

In several cases the Commission approved under the functional test 
the acquisition of securities of a nonutility business. Thus, in 
Pennsyivania Electric eae a public-utility subsidiary company was 
permitted under Section 10 to acquire notes of a nonaffiliated mining 
company. The Commission approved the acquisition since the mining company, 
which did not have sufficient bank credit to obtain all the funds required 


to open and develop the mine, was to deliver its coal output to a generating 


American Utilities Service Corporation, 16 S,E.C. 173 (1944). 


The Middle West Corporation, 18 S.E.C. 296 (1945); The North 
American Co., 32 S.E.C. 169, 180-183 (1950). 


Cities Service Power & Light Company, 14 S.E.C. 28, 49-50 (1943). 


See American Gas_and Electric Company, 21 S.E.C. 575, 590, 595, 
597-599 (1945); Philadelphia Company, 28 S.E.C. 35, 82-83 (1948). 


The North American Company, 11 S.E.C. 194, 223 (1942), and The North 
American Company, 34 S.E.C. 263, 273-274 (1952). 


Holding Company Act Release Nos. 15639 (January 11, 1967) and 15899 
(November 17, 1967). 
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 @ 
station of which the public-utility company was co-owner. In General 
28/ | 


Public Utilities Corporation the Commission permitted the acquisition 
by a registered holding company of stock and notes of a@ company organized 
to promote on a national scale the manufacture and marketing of electric 
space heaters, air conditioners and other electrica “equipment with a 
new kind of a patented fan. The. holding company cated that its objec- 
tive was to provide financial assistance to the nonutility company through 
the developmental and demonstration stages for its products, and, if 
successful, would stimulate wider usage of electric enerey, within the 
service territories of the holding-company system. In these circumstances, 
the Commission found that the acquisition satisfied Section 10. 
Petitioners here seek to alter the standard previously followed 
in permitting acquisitions of interests in other businesses by urging 


See also Appalachian Electric Power Co., 27 S.E.C. 1029, 
1033-1034 (1948); Pennsylvania Power Company, soeiene Company Act 
Release No. 16905 (November 16, 1970). 


Holding Company Act Release No. 15157 (November 27, 1964). 
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that the concept of “public interest" must include what is rere to 
29. 
be in the public interest under a wholly different statute. 


ee 


29/ In its earlier decision of March 31, 1969, which the present decision 
under review overruled, the Commission deviated from its generally 
consistent pattern of interpretation of the “other business" provi- 
sions of Section 11(b)(1). It is impertant to note however, that 
in that earlier decision only two Comaissioners voted to construe 
Section 11(b)(1) so as to permit the kind of acquisition involved 
in this case. (See pp. 10-11, supra). 


Petitioners refer to (Main Br. 18) to American Water Works and 
Electric Co., 2 S.E.C. 972, 984 (1937), as holding that non- 
utility properties may be retained under the standard they urge 
here. Despite the early date of that case and the Commission's 
limited experience under Section 11 at that time, it is clear that 
the Commission did not entirely ignore the functional test. It 
permitted retention of some properties because of their “intimate 
relationship to the operations of the gas and electric utility 
companies," and'it ordered others to be divested because no such 
operating relationship was shown, although it permitted the retention 
of other properties because of special circumstances. To whatever 
extent the functional test was not applied, that case should not 
override an interpretation that the Commission has followed in many 
cases, at least since 1941, in the light of its experience and the 
legislative intent. Cf. Securities and Exchange Commission v. 
Associated Gas & Electric Co-, 99 F. 2d 795, 798 (C.A. 2, 1938), 
stating that one of the principal reasons for entrusting to an 
administrative agency the responsibility of the administration of 
the Act was "to secure the benefit of special knowledge acquired 
through continuous experience in a difficult and complicated field." 
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A. Reference to the Wording of the Statute Supports. the Commission's 
Construction That the Holding Company Act Does Not Permit 


Acquisitions by a Subsidiary of a Registered Holding Company of 


Interests in a Non-Utility Business Because of Standards of 


Public Interest Involved in a Different Statute Where the Commission 


Pinds No Functional or Operational Relation to the Subsidiary's Gas 


Business. 


The “other businesses" clauses, like all other provisions of the 
Holding Company Act, are required by Section 1(c) of the Act to be 
interpreted "to meet the problems and eliminate the evils - + « enumerated 
- « - im Section 1. These include the finding set forth in Section 1(b) 
that "the national public interest, the interest of investors in the 
securities of holding companies and their subsidiary companies and 
affiliates, and the interests of consumers .. . of natural and manufactured 
gas are or may be adversely affected-- * * * * (4) when the growth and 
extension of holding companies bears no relation to economy of management 
and operation or the integration and coordination of related operating 
properties." This is reinforced by Section 1l(a) of the Act, which makes 
it the duty of the Commission to investigate every egteceree holding 
company system for the purpose of determining, among other things, the 


extent to which "the properties and business thereof {may be] confined 


to those necessary or appropriate to the operations of an integrated 


publiceutility system." (Emphasis supplied.) 
The Commission, in its opinion denying the application-declaration, 
pointed out that it must construe Section 11(b)(1) of the Holding Company 


Act in such a way as to effectuate the ". .. Congressional policy 
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against acquisitions of interests in non-utility businesses that bear no 
functional relation to utility operations" (App. 118). It noted that it 
had ". . . frequently held that the two ‘other business’ clauses of 
Section 11(b)(1), read together permit the retention of a nonutility 
business only on ‘an affirmative showing of an operating or functional 
relationship between the operations of the retainable utility system and 


the nonutility business sought to be retained and that retention would 


be in the public interest.‘ [footnote omitted] . .. Any property or 


interest whose disposition would be required under these tests may not 
be acquired" [footnote omitted] (App. 118-119). 

The Commission's standards for testing the statutory appropriate- 
ness of a proposed non-utility acquisition take into account simultan- 
eously the requirement of relation to the operations of the public 
utility system and the “public interest" criterion in the second "other 
business" clause. Thus, in General Public Utilities Corporation, 32 S.E.C. 
807, 839 (1951), the Commission held that the retention of a non-utility 
business is permitted only on "an affirmative showing of an operating 
or functional relationship between the operations of the retainable 
utility system and the non-utility business sought to be retained, and 
that retention would be in the public interest" (emphasis in original). 
In both places in their brief (Main Br. 14, 32) where petitioners quote 
from the Commission's decision in the General Public Utilities case they 
omit from the quotation the last clause: “that retention would be in the 


public interest." 
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The basic criterion applicable to the peweneions to a single 
integrated public utility system, whether for additional utility 
systems or for non-utility businesses, is the test of relationship 
to the "single" utility system. Additional public utility systems 
are ruled out by the strict standards of the "ABC clauses" of Section 
11(b)(1) unless they bear a close geographic and economic relation to 
the operations of a retainable utility system. similarly, the ultimate 
findings which the Commission must make [under the first “other 
business clause” of Section 11 (b)(1)] to justify the retention of 
"other businesses" are that they are "reasonably incidental, or 
economically necessary or appropriate to the operations of one or more 
integrated public-utility systems." : 

The language of Section 11(b)(1) itself is certainly consistent with 
the Commission's interpretation, The first "other business" clause specifies 
in terms that the nonutility businesses sought to be retained shall 
be reasonably incidental or economically necessary or appropriate 
"to the operations of such integrated public-utility system." The 
second “other business" clause likewise specifies that the Commission 
may permit as reasonably incidental or economically necessary or appro- 


priate "to the operations of one or more integrated public-utility 


systems" the retention of an interest in any nonutility business which 


it finds "necessary or appropriate in the public interest or for the 
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protection of investors or consumers and not detrimental to the proper 
functioning of such system or systems." (Emphasis supplied.) In 
effect the second "other business" clause is but an affirmation that 
the philosophy of relation and public interest must be applied both in 
respect of the retainable single integrated system as well as with 
respect to any additional public-utility systems that may be retained 
under the standards of the ABC clauses. 

The Commission's construction gives full weight to both "other 
business" clauses and to all parts of each clause. This is in accord 
with established canons of statutory construction that all words of a 


30/ 
statute are to be given some meaning if that is possible. In Securities 


and Exchange Commission v. C.M. Joiner Leasing Corporation, 320 U.S. 
344, 350-351 (1943), the Supreme Court stated that "courts will construe 
the details of an act in conformity with its dominating general purpose, 
will read text in the light of context and will interpret the text so 
far. as the meaning of the words fairly permits so as to carry out in 


particular cases the generally expressed legislative policy" (footnote 


omitted). In United States v. Boisdore's Heirs, 49 U.S. (8 How.) 113, 


121 (1850), the court said: "In expounding a statute, we must not be 


enn ————— 


3y United States v. American Trucking Associations, 310 U.S. 
534, 542-543 (1940). 
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guided by a single sentence or member of a sentence, but look to the 
provisions of the whole law, and to its object and policy." =! 

On the other hand, a construction of the "other business" 
clauses which would rest principally on vague concepts of "public 
interest" divorced from the central policy of the Act but based on standards 
of unrelated statutes would require the Commission to construe a standard 
indefinite in content. Such an approach opens the door to an argument 
that the Commission would be required to resolve in each case as an 
original matter the fundamental question of economic policy which was deter- 
mined by Congress. It was not intended that the Cound ssion determine on 
a case-by-case basis whether it is desirable in the interest of diversity 
of investment to permit holding-company systems to retain or to acquire 
other businesses not related to the operations of their retainable utility 
properties or whether it is desirable to limit the operations of each 
system to what is substantially one business. Such en inquiry might 
require a repetition of the type of studies underlying the Congressional 
findings in Section 1 of the Act, or at least a fresh examination of the 


legialative studies supplemented by similar material. 


In specific cases such an inquiry might call upon the Commission 


| 
to examine the problem of adverse effect of particular businesses upon 


the holding company system and to consider in that connection possible 


distinctions between non utility businesses which are sub ject to rate and 


31/ Quoted in Mastro Plastic Corp. v. National Labor Relations Board, 
350 U.S. 270, 385 (1956). 
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other types of regulation under state or federal law and those which are 


not so regulated; between businesses which are relatively stable and 


those subject to extreme fluctuations with the business cycle. While 


the Commission divided on the ultimate question of approval or denial of 
the application, no member of the Commission disputed that it was a 
meritorious policy to construct low-cost housing. We agree, as peti- 
tioners assert, that the "public interest," broadly speaking, is 

served when a housing project involves rehabilitation of slum areas 

and is designed for low income families. Is it not served if the project 
should involve luxury apartments in an affluent suburban area? The 
construction of a cotton mill may not meet the statutory standards of 
public interest, but, under petitioners’ interpretation, shall the 
Commission find otherwise if the plant is to be located in a community 
with chronic unemployment? Or are jobs and income less in the “public 
interest" than adequate housing? We pose these questions only to 
underscore the wisdom of those who Opposed a general standard of “public 
interest" for retention or acquisition of non-utility enterprises. 


See pp. 40°42, infra. 
Petitioners argue (Main Br. 40) that the Act was aimed against 


wasteful and speculative practices in the past, and that such abuses 
do not exist with respect to the housing projects they propose. Petitioners 
state that these projects receive federal assistance, create no complexity, 


are not speculative, involve no waste of money, are in response to 
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conditions in Michigan Consolidated's service area and are subject to 


regulation by the FHA. But Sections 9(c)(1) and 11(b)(1) are mandatory 
requirements that apply to all acquisitions. The Coumi ssion is not 
authorized to excuse compliance upon the alleged ground that one or 

more of the abuses that these provisions intended to aos and to 
prevent may not exist in a particular case. Nor does the Act, even 

in terms of public interest, discriminate between an acquisition prompted 
by spurious hopes for profit and an acquisition prompted by high purpose 
and civic need. In their statutory context, words like public interest, 


as the Commission has said, "though of wide generality, take their 


32/ See North American Company v. Securities and Exchang e Commission, 
327 U.S. 686, 710-711 (1946), in which the Court stated: 


"Finally, North American claims that it has engaged in none 

of the evils emumerated in §1 (b) and that it should be 

allowed to prove that fact. The contention apparently is 

that §11 (b) (1), as applied to North American,! is uncon- 
stitutional since none of the evils that led Congress to 

enact the statute is present in this instance. But if evils 
disclosed themselves which entitled Congress to legislate as 

it did, Congress had power to legislate generally, unlimited 
by proof of the existence of the evils in each particular 
situation. Section 11 (b) (1) is not designed to punish past 
offenders but to remove what Congress considered to be potential 
if not actual sources of evil. And nothing in the Constitution 
prevents Congress from acting in time to prevent potential 
injury to the national economy from becoming a reality." 
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33/ 
meaning and definition from the substantive provisions of the Act.” 


Hence, if, for lack of the necessary functional relationship, the statutory 
test of Section 11(b)(1) is not met, an interest in a nonutility company 
cannot be retained or acquired merely because such retention or acquisi- 


tion might serve the public good in other respects. 


ncn EEE EU EEE EIR Sagan 


Alabama Power Company, Holding Company Act Release No. 15252 
(June 1, 1965), p. 3, quoted with approval by this Court which 
affirmed the Commission's order in Alabama Electric Cooperative, 
Inc. v. Securities and Exchange Commission, 122 U.C. App. D.C., 
367, 369, 353 F. 2d 905, 907 (1965) ,certiorari denied, 383 U.S. 
968 (1966). See also New York Central Securities Corp. v. United 
States, 287 U.S. 12, 24-25 (1932). 
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B. The Courts Have Sustained the Commission's Interpretations of 
the "Other Business" Clauses Under Section 11 1). 

The Supreme Court, in summarizing the "essence" of Section 11(b)(1), 
stated that", . . other holdings may be retained only if their retention 
is related to the operations of the retained utility properties." North 
American Company v. Securities and Exchange Cont serdar 327 U.S. 686, 697 
(1946). The case on review by the Supreme Court was ‘limited to an issue 
of constitutionality and petitioners argue (Main Br. 30) that the Supreme 
Court's statement "merely reflected the iteenrerertcn placed upon the 
‘other businesses’ provisions by the Commission in that case." But this 
Court has quoted that statement in upholding the Comni.ssion's determination 
in a subsequent case that "other businesses" must be divested. Philadelphia 
Company v. Securities and Exchange Commission, 85 u.S. App. D.C. 327, 333, 177 
F. 2d 720, 726 (1949). And the Supreme Court's statement accurately reflects 
the holding of the Court of Appeals for the Second Circuit in the case the 


Supreme Court was reviewing. See North American Compa ny v. Securities 


and Exchange Commission, 133 F. 2d 148, 152-153.(1943), where the Court of 


Appeals stated: 
“The Commission interpreted these ‘other business’ clauses to 

permit retention only when it affirmatively appears ‘that the 

public interest will be furthered by retention of a non-utility 

interest by reason of its relation ‘to economy of management and 
operation’ of a public-utility system or systems or ‘the integration 
and coordination of related operating properties.' This conclusion 

is consonant with the policy of the Act expressed in Section 1(b) (4), 
15 U.S.C.A. § 79a(b) (4) which declares that ‘the national public 
interest’ is or may be adversely affected ‘when the growth and extension 
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of holding companies bears no relation to economy of management 

and operation or the integration and coordination of related 

operating |properties.' We agree with the Commission's interpre- 

tation. It is apparently not disputed that the three other 
businesses are unrelated to the operations of the St. Louis system. 

Consequently no error appears in ordering their divestment." 

Prior to that time this Court had reversed a Commission order requiring 
divestiture of certain non-utility properties, ruling that the Commission 
should consider the question of retention of non-utility businesses "... ir- 
respective of the functional relationship between these businesses and the 
principal system." Engineers Public Service Co. v. Securities and Exchange 
Commission, 78 U.S. App. D.C. 199, 210, 138 F. 2d 936, 947 (1943). The 
Supreme Court granted certiorari in the Engineers case, 322 U.S. 723 (1944), 


as well as in the North American Company case, 318 U.S. 750 (1943). The 


cases were argued together in the Supreme Court but, after a voluntary 


divestment of the properties by Engineers, the judgment of this Court 
in that case was vacated for mootness, 332 U.S. 788 (1947). 

The only other occasion this Court considered the "other business" 
clauses was in Philadelphia Company v. Securities and Exchange Commission, 
supra. In Philadelphia Company, this Court affirmed a Commission order 
directing divestment of the street railway system in Pittsburgh ( a non- 
utility company under the Act). The Commission had said, 28 S.E.C. 35, 81 
(1948): 

"We conclude (1) that we cannot find that the operations of Pittsburgh 

Railways are reasonably incidental or economically necessary or 


appropriate to the operations of Duquesne; and (2) that even if 
the standard of retainability contained in the ‘other business’ 
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clause does not require a showing of a functional relationship 
between the utility system and the ‘other business’ sought to 

be retained, we cannot find on the evidence before us that the 
continued retention of the transportation properties under 

common control with Duquesne is necessary or appropriate in 

the public interest or for the protection of investors or con- 
sumers and not detrimental to the proper SEES of the Duquesne 
electric utility system." 


In affirming the Commission, this Court referred to the decision of the 


Court of Appeals for the Second Circuit in the North American case, supra, 


and stated: 


"In the present case the Commission not only found no 
such relation between the electric utility system and 
the transportation business; it was not convinced and 
therefore did not find that continued common control of 
the utility system and of the transportation business was 
necessary or appropriate in the public interest or for 

the protection of investors or consumers and not detrimental 
to the proper functioning of the utility system. There 

was nothing unreasonable in this." 85 U.S. App. D.C. at 
333, 177 F. 2d at 726. 


’ 


The same issue was before the Commission in Cities Service Company, 


15 S.E.C. 962, 998 (1944),in which the Commission ordered the separation of 
the oil business of a subsidiary company from the retail gas distribution. 
The Commission said: 


"What do the phrases 'public interest' and ‘proper functioning' 

of an integrated system in their context (in the second other 
business clause) in Section 11(b)(1) mean? It is our view that 

they refer to the stated policy of the Act to limit the activi- 
ties of public utility systems to activities related ‘to economy 

of management and operation' of the public utility system and 

the ‘integration and coordination of related operating properties.'" 


This decision was affirmed in Arkansas Natural Gas Corpor ation v. Securities 
and Exchange Commission, 154 F. 2d 597 (C.A. 5), certiorari denied 329 U.s. 
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738 (1946). The Court of Appeals noted the "other business" clauses, 
stating that the second clause is not a gloss or redefinition of the 

first, but "is an enlargement, an addition thereto." The Court stated 

that the first clause focuses attention on what is incidental to the busi- 
ness of the utility system and what is economically necessary or appropriate 
for the operations of the utility system. The second clause considers the 
same question from the viewpoint of the public interest and the interest 


of consumers and investors and whether retention is necessary for the 


protection of these interests if not detrimental to the proper functioning 
/ 


of the system. Id. at 599. 


The issue in United Gas Improvement Co. v. Securities and Exchange 
Commission, 138 F, 2d 1010, 1019-1022 (C.A. 3, 1943) upon which 
petitioners rely (Main Br. 28), was a narrow one involving only the 
burden of proof as to retention of the non-utility business. In 
that case the Court agreed with the Commission that the burden of 
proof was upon the company to show that retention was in the public 
interest and not upon the Commission to show that retention would 
be detrimental to the public interest. The company, the Court 
said, had full opportunity to present its proof but had not done 
so, and the Court affirmed the order of the Commission. 
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C. Petitioners Have Seriously Misread the Legislative History Relating 
to the "Other Businesses" Clauses of Section 11(b) (1), which Legis—- 


lative History Is Completely Consistent with the Commission's 
Interpretation. 


35/ 


The petitioners quote from Section 8(a) of S. 1725 (Main Br. 


21), the initial bill introduced in the 74th Congress by Senator 
seal and point to language (Main Br. 22) of one of its draftsmen 

to the effect that under this section a holding company would have been 
permitted to retain control of cotton mills to which ie furnished 

electric power. But the provisions under Section (a) of that bill 

were not intended as the final solution to the problem of other businesses. 
The definitive requirements were provided in Section 1 of the bill, to 
which petitioners do not refer. Section 11(a) of the bill directed that 
the Commission examine the holding company systems to the end that, 

among other things, the properties thereof would be "confined to those 
essentially related in operation and substantially contiguous in location. 
Section 11(b)(2) required, after January 1, 1938, the disposition of any 
security if it appeared that its ownership or Soacotness "not necessary 

or appropriate to the operations of a geographically and economically 
integrated public-utility system." In an analysis of the bill, this 


provision was explained to Congress: 


eS 
i 


35/ 74th Cong., lst Sess., February 6, 1935. 


36/ An identical bill, H.R. 5423, was introduced in the House on 
the same day. 
\ 


“This provision is designed to start the process of 
reducing a holding company's properties to those which 

are functionally related. Diversification of investments 
is the task of the individual investor or of an investment 
trust. The holding company has in the past confused the 
function of control and management with that of investment 
and in consequence has more frequently than not failed 

in both functions." 37/ 


When Section 8(a) of S. 1725 is read together with Section 11(b)(1) 


and (b)(2), it is clear that this bill was in full accord with the 
38/ 
views expressed in the report of the National Power Policy Committee, 


which had stated: 


“Holding companies should be restricted as soon as 
practicable to the business of operating and owning 
the securities of public-utility properties; they 
should not be permitted to engage in nonutility or 
speculative ventures." 39/ 
40/ 
The bill was: substantially revised and a new bill, S. 2796, 


was introduced by Senator Wheeler (referred to in petitioners' main 


brief as the "Committee's bill"). Section 8 of this bill provided that 


Hearings before the Senate Committee on Interstate Commerce on 
—oArangs netore the Senate Committee on Interstate Commerce on 


S._1725, 74th Cong., lst Sess. (1935), p. 58. 


This Committee was an Interdepartmental Committee appointed by the 
President and composed of persons in the government most concerned 
with the power problem. The first draft of what is now the Holding 
Company Act (S. 1725) was prepared by this Committee in collabora- 
tion with leaders in the louse and the Senate. 


H.R. Doc. 137, 74th Cong., lst Sess. (1935), p. 10, reprinted in 
Senate hearings, etc. on S. 1725, supra, p. 7. 


74th Cong., Ist Sess., May 7 (calendar day, May 9), 1935. 
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it would be unlawful for companies in holding company systems to 


acquire any interest in any business other than that of a public 
utility company as such, except that the Commission was authorized, 

by rule or order, to permit acquisitions of additions to a non-utility 
business in which the holding company or subsidiary company was already 
engaged and acquisitions of other businesses incidental thereto, 
provided that such acquisitions would not complicate compliance with 
Section ll. That these acquisitions were not to be permanent, however, 
was clear from Section 11(b)(1) of the bill, which provided that after 
January 1, 1938, the Commission was to require that the operations of 
each registered holding company be limited "to a single geographically 
and economically integrated public-utility system aetl cost business as 


is reasonably incidental, is economically necessary or appropriate, 


to the operations of such system." It provided that each registered 


holding company and subsidiary company was to be required "to divest 
itself of any interest in or control over property” which would prevent 
this result. | 

There was no difference in ultimate purpose between S. 2796 
and its predecessor. There was for the most part eats a difference in 
procedure and timing. Section 8(a) of S. 2796 made clear that past 
acquisitions of non-utility businesses would not be made immediately 
unlawful and that until divestiture might be required under Section 11 
there might even be acquisitions of securities or capital assets 
necessary for carrying on such businesses. It was explained in the 


41/ 
Senate Report on S. 2796: 


"The committee felt that while the policy upon which this 
section [of the former bill] was based was essential in the 
formulation of any Federal legislation on utility holding 
companies, it did not think that the section should make 

it unlawful to retain (up _to the time that section 11 may 
require divestment) interests in businesses in which the 
companies were lawfully engaged on the date of the enactment 
of the title. Section 8 has been entirely rewritten so 

as to apply only to acquisitions in the future, and further 
to permit acquisitions of securities or capital assets 
necessary for the carrying on of a business in which the 
company is! now lawfully engaged even though that business 
lies outside the utility field, so long as, in the Com- 
mission's judgment, such acquisitions do not complicate 

and make more difficult the divestments required under 
section 11." (Emphasis supplied.) 


Thus the basic purpose still was to confine "the activities of public- 
utility holding companies to those essentially connected with, or 
necessarily incidental to,the operations of gas and electric eran 
This was to be effectuated under S. 2796 after January 1, 1938, when 
under Section 11(b)(1) of S. 2796 it would be "the duty of the 
Commission" to limit the operations of the holding company to a single 
geographically and economically integrated public-utility system and 
other businesses reasonably incidental or economically necessary or 
appropriate to the operations of the system. 

Petitioners’ account of these two bills wholly overlooks the 
temporary nature of the provisions they discuss dealing with the 


retentions and acquisitions of non-utility businesses. Accordingly, 


41/ S. Rep. No. 621, 74th Cong., lst Sess. 7-8 (1935). See also 
set p. 29 of this Report. 


42/ Id. at 29. 
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petitioners’ statement respecting the intent of S. 1725 and S. 2796, 
the Committee bill (Main Br. 24) is misleading. 

S. 2796, as passed by the Senate on June 11, 1965 (79 
Cong. Rec. 9065 (1935)) provided in Section 11(b) (1) that the 


operations of the holding company system be limited to "a single 


geographically and economically integrated public-utility system 


and such business as is reasonably incidental, or economically 


necessary or appropriate, to the operations of such systen” 
(emphasis supplied); but included the Minton Amendment (79 Cong. 


Rec. 8944 (1935)), under which the Commission was authorized to 


"permit as reasonably incidental or economically necessary 
or appropriate to the operations of such system the 
retention of an interest in any business (other than the 
business of a public-utility company as such) in which 
such registered holding company or such subsidiary com- 
pany thereof is engaged or has an interest if the Commission 
finds (1) that such business is affected with a public 
interest and its rates and charges are regulated by law, 
and that the retention of such interest in such’ business 
is not detrimental to the proper functioning of a single 
geographically and economically integrated public-utility 
system... .” 


S. 2796, as approved by the Senate, was referred to the House 
Committee on Interstate and Foreign Commerce on June 13, 1935 (79 Cong. 
Rec. 9251 (1935)). That Committee made substantial changes. Among 
other things, while under Section 11(b)(1) each registered holding 
company was to be limited to a single integrated public utility 
system, there was added a provision for the retention of additional 
public utility systems "consistently with the public interest" and, 
with respect to other businesses,that the Commission should not order 
their divestment unless the Commission should find that such businesses 
might not be retained "consistently with the public incereeue 

Senator Wheeler, the manager of the bill in the Senate, ob- 
jected to the House bill which, he stated, “not only does not require 
utility holding companies to get out of the myriad of speculative non- 
utility adventures in which they have been promiscuously active 
in the past, but it specifically hampers the Commission in dealing 


44/ 
with these nonutility interests." Emphasizing "the principle that 


— 


See/H.R. Rep. No. 1318 on S. 2796, 74th Cong., lst Sess. 17 
(1935). 


For the remarks of Senator Wheeler see 79 Cong. Rec. 10,847 
(1935). 
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utility holding companies shall confine themselves rollgas and electric 
service and not continue to mix into all manner of other businesses," 
he said that under the House bill retention of such iuistnesses would 
be permitted "no matter how unrelated to the purported public service 
these companies render in the fields of gas and electricity. 

Instead of Congress adopting a definite policy with ayn to these 
speculative, nonutility activities the House ... shifts the entire 
burden to an administrative Commission, and then makes it practically 
impossible for the Commission to do anything about cleaning up the 
sicnations Although Senator Wheeler's remarks were addressed to 
the House version of Section 11(b)(1), dealing with retention of 
non-utility businesses, they are at least equally applicable to 
acquisitions, which in all drafts of the bill were Linked to Section 


11(b) (1). 


The substantial differences were resolved in conference. Section 


11(b) (1) retained the Senate provision which, as to non-utility businesses, 


provided for the retention only of "such other businesses as are reasonably 
incidental, or economically necessary or appropriate to the operation of such 
integrated public-utility systems." The Minton amendment was succeeded by what 
is referred to at page 17, supra, as the second "other business" clause. 


The Conference bill deleted the provision in the House/bill to bar divest- 


ment of interests in non-utility properties unless the Commission should 


H5/ See also letter of Joseph P. Kennedy, then Chairman of the Com- 

aoe mission, to Senator Wheeler, objecting to the "public interest" 
standard for the retention of additional systems on the ground 
that it furnished "no effective standard to guide the Commission." 
The letter is set forth at 79 Cong. Rec. 10,838 (1935). 


. 


find that such properties might not be retained "consistently with 
the public interest." 

Petitioners argue that the Conference Committee had to adopt 
a bill that was a "middle ground" between "the liberal House provision 
or the less liberal Senate provision" (Main Br. 25). They state that 
the functional relationship test was never contemplated by Congress 
(Main Br. 25). We have shown that this was clearly in the bill reported 
out by the Senate Committee and that the Minton amendment removed this 
test only with respect to certain types of businesses. The Senate bill 
as it went into conference would not have allowed a holding company 
to retain "cotton mills," as petitioners contend. With respect to the 
House bill, Senator Wheeler had made clear his fear that the indefinite 


“public interest" standard would not sufficiently accomplish the 


/ 
aim of removing "non-utility" activities from holding company systems 


because only with more specific standards would it be practically 
possible for the administering agency to achieve that purpose. But 
there is nothing in the vague "public interest" standard in the bill 
itself to indicate that as a matter of law the "public interest" standard 
had to be broadly interpreted. As we have noted, pages 26-27, 29-30, 
supra, such words should be interpreted in the light of the underlying 
purposes of the Act. 

Accordingly, we submit that the legislative history as set forth 
above justifies the Commission's construction of the permitted "other 


businesses." 


II. THE COMMISSION PROPERLY CONCLUDED THAT THE PROPOSED ACQUISITIONS 
OF SECURITIES MIGHT NOT BE EXEMPTED UNDER SECTION '9(c) (3) OF THE 
ACT. 


Petitioners urge that, if approval under Section 10 of the Holding 


Company Act could not be permitted, Michigan Consolidated should have 
been authorized “to supply construction funds to Yomes Corporation” by 

a grant of exemption under Section 9(c)(3). (Main Br. 42. ) The majority 
of the Commission held that Section 9(c)(3) did not pernit the exemption 
(App. 119). as! Section 9(c) exempts from Section 9(a) and hence from 
Section 10 several kinds of acquisitions of securities by a registered 
holding company or a subsidiary company thereof. In addition to the 
automatic exemption for the acquisition of certain securities provided 
by Section Rene Section 9(c)(2) permits the Commteeton to exempt 


by rule the acquisition of readily-marketable securities and Section 9(c) (3) 


provides such exemption for the acquisition of “comercial paper and 

other securities," within such limitations and upon such terms and 
conditions as the Commission by rule or order may “prescribe as appropriate 
in the ordinary course of business" of the registered holding company or 


its subsidiary company “and as not detrimental to the public interest or 


Commissioner Owens in his dissent stated that he would grant the 
exemption (App. 121). Commissioner Smith, in his dissent, stated 
that he favored approval under Section 10 but in the alternative 
indicated that he joined Commissioner Owens in support of the 
Section 9(c)(3) exemption (App. 123). 


Section 9(c)(1) provides an exemption for an acquisition of 
securities of the United States, a state or subdivision or instru- 
mentality thereof, and securities guaranteed as’ to principal or 
interest by any of the foregoing. 


the interest of investors or consumers." 

Pursuant to these provisions the Commission adopted Rule 40(a) (5), 
17 CFR 250.40(a)(5), which exempts the acquisition by a public utility 
company of any security of a local industrial or other non-utility 
company, under certain restrictions. In the case of a non-utility 
company organized under a specific state statute for the purpose of 
promoting the development of business and industry in the territory ’ 
in which the acquiring public utility company carries on its business, 
the exemption permits an acquisition of securities of such company in an 
annual maxinum amount of $50,900, provided that as a result such con- 
pany does not become an ‘affiliate’ of the acquiring gecceee For 
all other industrial or So ao enterprises, a security acquisition 


is limited to $10,000 per year. The Commission has also adopted, pur- 


suant to Section 9(c), Rules 40(a) (4), 17 CFR 250.40(a) (4), and 48(a) (1), 


17 CFR 250.43(a)(1), pursuant to which a public utility company, in the 


ordinary course of business, may acquire any evidence of indebtedness 
executed by its customers in consideration of utility or other services 


by such company, or the purchase, from the public utility company or 


Section 2(a)(11)(A) defines an “'affiliate' of a specified com- 
pany’) as a person (which includes a company) that directly or 
indirectly owns, controls, or holds with power to vote, 5% or 
more of the voting securities of such company. 


Originally this limitation also applied to an acquisition of 
securities of an industrial development company but the amount 
was subsequently increased to $50,000. See Holding Company Act 
Release No. 14884 (June 3, 1963). 
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dealers, of standard electric or gas appliances. Other exemptive rules 
pursuant to Section 9(c) relate to commercial paper and similar securities 
(Rule 40(a)(2), 17 CFR 250.40(a)(2)); acquisitions resulting from 
previous ownership of securities (permitting such acquisitions that 
do not result in ownership or control of 5% or more of a class of 
voting securities) (Rule 40(a)(3), 17 CFR 250.40 (a) (3)); and acqui- 
sitions under certain circumstances of minority interests ina 
subsidiary where the acquiring company already owns at least 95 
per cent of the securities of the subsidiary (Rule 40¢a) (6), 17 CFR 
250.40(a)(6)) . | 

Unlike Section 9(c)(2), which authorizes the Commission to 
exempt certain securities by rules and regulations, Section 9(c) (3) 
also gives the Commission discretion to grant exemptions by order. 
Just as the Commission has carefully circumscribed the scope of the 
exemption by rules, it has done so also by its orderse The Commission 
has issued orders under this section permitting acquisitions of capital 


so/ 
stock and notes of industrial development corporations and the 


acquisition of securities of a real estate company organized to 


50/ See, for example, Missouri Power & Light Company, Holding Company 
Act Release No. 12,524 (June 3, 1954); Arkansas ‘Power & Light 
Company, Holding Company Act Release No. 13,777 (June 12, 1958); 
The Narragansett Electric Company, Holding Company Act Release 


No. 14,164 (February 15, 1960); The Peoples Natural Gas Company , 
Holding Company Act Release No. 14,709 (October 1, 1962); 
Mississippi Power & Light Company, Holding on oa Act Release 
No. 14,808 (February 27, 1963). 

| 
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construct and sell homes in a mining town within the service area of 
the public ie eee but in each of these cases, as the 
Commission noted (App. 120), the securities acquisitions were only 
investments in the non-utility company and did not involve ownership 
and control by the acquiring company 

In the present case, the proposed acquisition is not intended 
as an investment to provide a degree of financial assistance for local 
housing projects to be owned and managed by others not affiliated 
with Michigan Consolidated or the American Natural system. Homes 
Corporation was organized by Michigan Consolidated to build, own and 
for some time to operate these housing projects, and, although in forn 
an acquisition of securities, the proposal is in fact an undertaking 
of a non-utility business, which, as the Commission determined, it 
could not approve by exemption under Section 9(c)(3) as “appropriate 
in the ordinary course of business" of Michigan Consolidated as a 
public utility company. The exemptions under Section 9(c)(3) turn 
on whether the acquisition would extend the operations of the holding 


company system into other businesses. As we have discussed in Point I, 


the business of housing in which petitioners would engage is not an 


Consolidated Gas Supply Corporation, Holding Company Act Release 
No. 15877 (October 17, 1967). 


In The Peoples Natural Gas Company, Holding Company Act Release No. 
16049 (April 30, 1968), and Columbia Gas of Pennsylvania Inc., 
Holding Company Act Release No. 16078 (May 29, 1968), the Commis- 
sion approved investments by those companies in a housing corpora- 
tion organized for the purpose of rehabilitating certain slum 
areas that extended into the utility service territories of the 
companies. Although the acquisition was approved under Section 

10, it is clear that, as the Commission noted (App. 120, n.12), 

it could have been approved under Section 9(c) (3). 
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“ineidental"” business under Section 11(b)(1). As an exenptive provision 
of a broadly remedial statute, Section 9(c) (3) should be narrowly 
construed and must be administered in a manner consistent with the 
policy of the Act. Cf. Securities and [Exchange Commission v. Ralston 
Purina Co., 346 U.S. 119, 125-126 (1953). An acquisition of securities, 
as an investment, may be consistent with the statutory policy of Sections 
10 and 11; an acquisition that involves ownership and managenent 
of a non-utility business is not. As the Commission stated, any other 
construction “would permit the acquisition, contrary to the clear 
Congressional intent, of any security the Commiaeton an its discretion, 
stated was in the ‘ordinary course of business" of the acquiring company. 
This would permit the Commission to ignore the mandate of the statute 
and would nullify the carefully drawn provisions of Section 11(b) (1) 
which restrict registered holding company systems to the operation of 
public utility properties and other properties Speractonaliy related 


thereto’ (App. 120, n.10). In its statutory context it is clear that_ 


Section 9(c) (3) was not intended as a means of negating Section 11(b) (1), 


which is "the ‘very heart’ of the Act, Securities and Exchange Commission v. 


New England Electric Systen, 334 U.S. 176, 180 (1966), 
The petitioners state (Main Br. 43-44) that by Rule 40 the 


Commission has exempted transactions from Section 9 which would not 


meet the functional relationship test of Section 11(b) (1). We do not 


| 
read anything in that rule, however, permitting control of unrelated 
businesses. Specifically with respect to Rule 40(a) (5), dealing with 
securities of local enterprises, to which petitioners refer (Main Br. 43), 


the dollar limitations therein presumably would prevent the operation 

and management by the utility of the businesses involved. 

IIL. THE INITIAL FINANCING OF THE HOUSING PROJECTS HERE INVOLVED WAS 
IN CLEAR VIOLATION OF THE PROVISIONS OF THE HOLDING COMPANY ACT 
REQUIRING PRIOR APPROVAL BY THE CO!MISSION. 

Petitioners do not contend that Michigan Consolidated could have 
acquired from Homes Corporation the latter's notes which were used to 
finance the Inkster project and the Elmwood I project or that Homes 
Corporation could have lawfully sold these notes to Michigan Consolidated 
without prior approval of the Commission pursuant to Section 10 of the 
Holding Company Act and without an order of the Commission pursuant to 
Section 6(b) of the Act. And there is no question that as of May 15, 


1970, $2,947,832 of Homes Corporation's notes were issued to Michigan Con- 


solidated for the initial financing of these projects (App. 117 and 117, n.2). 


Petitioners argue, however, that the Commission's order 
of March 31, 1969, in a prior proceeding which authorized an earlier 
project (known as the Elmwood II project) also authorized the initial 
financing of these additional housing projects (Main Br. 45-49). If 
that order did not authorize these projects--and we show below that 
the Commission unanimously and correctly held that it did not--there 
can be no question that petitioners violated the Act by their unauthorized 
sale and acquisition of securities, whatever conclusion the Commission 
would have reached in passing upon their application-declaration. 


Accordingly, when the Commission subsequently determined, on the basis 


4 9~ 
| 
of an application-declaration seeking to finance these projects, that 
| 
such financing was not permitted under the Holding Company Act, it 


correctly directed the petitioners to divest themselves. of the properties 


that had been financed in contravention of the Act. 


A. The Commission Correctly Held That Its Order of March 31, 1969, 


Dealt Only with a Prior Project and Did Not Authorize Petitioners 
To Finance Construction of the Two Additional Housing Projects 


Here Involved. 

Petitioners appear to contend that, even assuming the Commission 
correctly determined to deny the application-declaration seeking authori- 
zation to finance the Inkster project and the Elmwood I project, the 
Commission nevertheless should not have ordered Homes Corporation to 
divest itself of its interest in those projects and should not have 
directed Michigan Consolidated to divest itself of its interests in 
Homes Corporation acquired to finance those projects, because it is 
contended that the Commission's earlier order of March 31, 1969, which 
authorized the Elmwood II project (App. 114), also authorized the initial 
financing of these two additional projects (Main Br. 45). 

Whatever merit there might be to this argument had the 
Commission indeed authorized initial financing of the latter projects, 
it is clear that it has never done so. The Commission oats has 


held that its March 31, 1969, order cannot be interpreted as authorizing 


| 
the financing of more than the Elmvood II project. Thus, the majority 


found in connection with the June 22, 1970, order: 
“The interim financing for two new projects was not 
covered by the authorization of March 31, 1969. Any reading 


of the opinions of the Commissioners who joined in the 
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prior authorization makes it clear that such authorization 
was limited to the specific housing project described in the 
application then before the Commission. Repeated references 
were made to a housing project in the Detroit inner city, 

to the conditions existing in that area and to the fact that 
such area was in Michigan Consolidated's primary service 
area. That Michigan Consolidated and Homes Corporation 
contemplated that they might undertake additional housing 
construction projects in other parts of the Detroit area 

is not a basis for any inference or finding that the authori- 
zation covering the first project would extend to subsequent 
projects. Certainly, the retirement of $1,900,000 in notes 
issued in connection with the financing of the first 

housing project for which authorization was granted did 

not authorize advances and notes in an equivalent amount 

for new and different projects” (footnote omitted) (App. 117) 


Commissioner Owens, concurring in part and dissenting in part with 

respect to that order, specifically stated that he "concur[red] with 

the majority in finding that the prior authorization did not cover the 

acquisition of short term notes for the two new projects . . -" (App. 121). 

Commissioner Smith, who dissented from the June 22, 1970, order, stated 

that he “‘agree[d] with the majority's conclusion that the Commission's 

prior decision did not authorize the projects here involved" (App. 123, n.2). 
The record clearly shows that the Commission correctly determined 

that its prior authorization of March 31, 1969, was expressly limited to 

financing the initial housing project. In the Findings and Opinions in 

that case references were consistently to a single housing project: 

"This is an application under the Public Utility Holding Company Act 


of 1935 by a public utility subsidiary of a registered holding company 


to provide financing for a housing project in the Detroit inner 


53/ 
city (App. 103) (emphasis supplied). "Homes Corporation proposes to 


construct at an estimated cost of $2,340,000 a housing project of 130 


It should also be noted here that the Inkster project, which 
petitioners financed and substantially completed without 

Commission authorization, is not in the City of Detroit but 
rather in Inkster, Michigan, a suburb of Detroit (App. 2-3), 


units on 6.5 acres of cleared land in the Detroit inner-city area... 


(App. 104) (emphasis supplied). "It is contemplated that a construction 
company will build the housing project for a fixed fee as agent of Homes 
Corporation and that when completed the project will be managed by a 
local management firm'' (id.) (emphasis supplied). othe project is 
subject to the approval of and regulation by the Federal Housing, 
Authority" (id.) (enphasis supplied). ‘We believe applicants" 
participation in the Detroit inner city housing project meets the 
requirements ... (id.) (emphasis supplied). ‘We do not believe 

that the investment in the Detroit inner city housing project sos” 
(App- 107) (emphasis supplied). “The operations of the project in 


| 
which Michigan Consolidated proposes to invest . . .” (App. 108) 


(eaphasis supplied). I join in the conclusion that the application 


for approval of the limited investment by Michigan Consolidated 
Proposed in the regulated housing project be granted’ (App- 110) (empha- 
sis supplied). “The proposed project in this case is part of a program 
under the National Housing Act . . ." (App. 110) (emphasis supplied). 

Moreover, petitioners’ 1968 application-declaration also 
referred to a single pilot project for which Commission authorization 
was requested (App. 37-45). Petitioners stated in that application- 
declaration: 

“, . . Michigan Consolidated requests authority! to acquire, 

and Homes Corporation requests authority to issue, up to 

5,000 shares of the $100 par value common stock: of Nomes 

at the par value thereof to provide the equity capital 


required by the project, including organization) expenses 
| 
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and working capital during the development stages of the 
project. ... 

"In addition to the common stock, Michigan Consolidated 


requests authority to loan up to $3, 000, 000 to Homes upon 
the latter's short-term promissory notes to provide construc- 


tion funds for the project and other expenses .... 

(Emphasis added.) (App. 39.) 
In amendments to, the 1968 application-declaration, petitioners also 
made it clear that the possibility of their building additional housing 
Projects was merely tentative (see, e.g., App. 65) and that any such 
projects would be the subject of separate proposals: 

"If the 130 unit project presently proposed by 

Homes Corporation is constructed and operates success— 

fully, it. is contemplated that Homes Corporation would 

propose to construct similar projects in the future on 

an annual, basis. While no decisions have been made in 

this respect and construction of additional projects 

necessarily depends on the availability of additional 

iand, Homes Corporation anticipates constructing approx- 

imately 500 units per year'' (emphasis added) (App. 66). 
In addition, in the petitioners' 1969 application-declaration seeking 
financing for the Inkster and Elmwood I projects, it is stated: 

"In its previous application Homes indicated that 

if the 130 unit project for which application was therewith 

made could be constructed and operated successfully, it 

was was contemplated that Homes Corporation would construct: 

similar projects in the future” (App. 2) (emphasis supplied). 

While the financing authorized by the Commission for the pilot 
project (Elmwood II) exceeded the amount expended, the excess authori- 
zation was specifically requested by petitioners (App. 39), presumably 
to cover the possibility that the actual cost of the project would be 


above the estimated cost. There is no reason to assume, as petitioners 


appear to suggest (Main Br. 47), that the Commission intended or expected 
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that the excess authorization would be used to finance additional housing 
« 
projects not specified in the 1968 application-declaration. 
Thus, although Homes Corporation was incorporated for the purpose 
of owning and operating housing "projects" (App. 38), and Michigan Consoli- 


dated might have desired to participate, through Homes Corporation, in 


more than one project, it is clear that the Commission correctly determined 


that the authorization sought by petitioners' 1968 application-declaration 
and granted by the Commission's March 31, 1969, order was authorization 


to finance only construction of the Elmwood II project. 


B. The Fact That Petitioners May Have Relied on the Erroneous Advice 
of Counsel to the Effect That They Could Use Financing To Construct 
the New Projects Which Had Been Previously Authorized for a Different 
Project Gives Them No Right To Retain the Latter Projects. 


The fact that petitioners claim that they acted on some unspecified 
legal advice in connection with the financing of the projects involved 
does not to any degree affect the illegality of their action in issuing 


and acquiring notes without the prior approval required by the statute. _ 


54/ Even in criminal cases, reliance on the erroneous advice of 
counsel has been held not to be a defense to liability, as 
distinguished from being considered in determining such matters 
as good faith. See, e.g., Licavoli v. United States, 111 U.S. 
App. D.C. 11, 13, 294 F. 2d 207, 209, certiorari denied, 366 U.S. 
936 (1961); Tarvestad v. United States, 418 F. 2d 1043, 1047-1048 
(C.A. 8), certiorari denied, 397 U.S. 935 (1970) ; Shale v. 
United States, 388 F. 2d 616, 618 (C.A. 5), certiorari denied, 
393 U.S. 984 (1968); and United States v. Custer Channel Wing 
Corporation, 376 F. 2d 675, 683 (C.A. 4), enctocans dented, 

389 U.S. 850 (1967). 
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And, in the light of the language quoted above from the order authorizing 
the prior project, they must have known that such advice was questionable. 
Mr. Seder, who is the general counsel of the holding company's service 
company, who has acted as counsel for both petitioners in the proceedings 
before the Commission and in this Court and who is a director of both 
petitioners (App. 5, 23), specifically recognized on February 2, 1970, 
after the Inkster project was "75% complete" and the Elmwood I project was 
10% complete’ (App. 17), that “the scope of the Commission's authorization 
{in the order of March 31, 1969, which authorized the financing of the 


earlier project] is subject to differing interpretations ..." (App. 28). 


Despite this admission, it does not appear that petitioners at any time 


sought the advice of either the Commission or its staff on the question 
of whether the previous order authorized the financing of these additional 
projects. 

‘Petitioners also suggest that the Commission's delay in reaching 
a final decision on the 1969 application-declaration somehow justified 
petitioners in relying on questionable advice. They state: 


"There is no doubt that Michigan Consolidated and Homes 
Corporation anticipated receiving Commission approval of 
their second application before the beginning of construc- 


tion of the Inkster and Elmwood projects. ... (Main Br. 
47, emphasis supplied.) 


"However, as time passed without any action by the 
Commission, Michigan Consolidated and Homes Corporation 
had to make a decision as to the scope of the Commission 
authorization. FHA commitments, which require prompt 
construction of approved projects, had been obtained, 
construction plans had been completed, and all advance 
planning had been done. Commitments concerning construc- 
tion of the housing had been made to local officials." 
(Main Br. 48.) 
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Sut petitioners could not have expected the Commission to approve 


their 1969 application-declaration prior to the start! of construction 


on the two projects--construction had been begun before the application- 


declaration was even filed. The application-ceclaration states: 
“Working drawings for the Inkster Project have) been 
completed and approved by the Inkster Planning, Commis- 
sion, building permits have been issued by the City, 


and construction of the project has commenced " (emphasis 


added) (App. 3). 
In any event, the delays in disposing of the 1969 ROS: Lee 
which petitioners attempt to attribute to the Comission were in large 
part occasioned by petitioners' filing of amendments and supplements 
to that application-declaration to supply information needed by the 
Commission's staff. While the application-declaration was filed on 
July 29, 1969, petitioners did not formally notify the Commission 
that they were willing to have the splice tonedectargeton considered 
by the Commission on the basis of the ‘briefs, argunents and filings 
previously submitted in File No. 70-4648" until January 2 29, 1970 (App. 25). 
Amendments and supplements to the application-declaration were filed 
thereafter on February 2, 1970 (App. 17-29) and March 25, 1970 (App. 21-24 


and App. 33-36). Under the circumstances the June 22, 1970, date of the 


Commission's decision suggests no inordinate delay. 
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Il THE LIGHT OF THE COMIISSION'S HOLDING THAT IT LACKED JURISDICTION 
UNDER THE HOLDING COMPANY ACT TO GRANT THE PETITIONERS' BASIC 
APPLICATION-DECLARATION, THE COMMISSION CORRECTLY HELD THAT IT WAS 
ALSO WITKNOUT JURISDICTION TO GRANT THE PETITIONERS' SUBSEQUENT 
NOTIONS, WHICH IN SUBSTANTIAL PART ‘JOULD HAVE ACCOMPLISHED INDI- 
RECTLY WHAT THE COM fSSIO% NAD MELD COULD NOT BE DONE DIRECTLY. 


More than a month after the Commission, by its order of June 22, 
1979, had directed petitioners to divest themselves of the Inkster and 


Eliawood I housing projects, petitioners filed a motion for an “interim 


order’ requesting Commission authorization to complete the construction 


and financing of these two projects (App. 127-135). Specifically, peti- 


tioners' motion, filed on July 31, 1970, sought Commission authorization, 
pursuant to Sections 6, 7, 9, 10, 11 and 20 of the Act, 15 U.S.C. 79f, 
79g, 79i, 795, 79k and 79t, (1) for Homes Corporation to issue a mort- 
gage note on the Inkster project in the approximate amount of $2,166,100 
to the Standard Mortgage cece (2) for Homes Corporation to 
issue, and for Michigan Consolidated to acquire, up to $150,000 in Homes 
Corporation commonistock “for the purpose of paying the remaining costs 
incurred in construction of the Inkster project and providing necessary 
working, capital" (App. 134); and (3) for Homes Corporation to issue, and 
for Michigan Consolidated to acquire, up to $3,000,000 in Homes Corpora- 
tion notes “due May 1, 1971, for the purpose of retiring the notes 


heretofore issued by Homes Corporation in connection with the Elmwood [I] 


project, completing construction of that project and providing the cash 


55/ Upon closing, the mortgage note was to be assigned by the Standard 
Mortgage Corporation to the Government National Morggage Assoc- 
tion (App. 142). 
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deposit for latent defects in connection with the Inkster project’ 


(App. 134). Other than the alleged temporary or “interin" nature of 
the request for authorization and a reduction in dollar amounts of the 
securities to be issued and acquired, 38/ petitioners’ motion for an 
"Interim Order" sought Commission authorization for essentially the 
same transactions proposed in petitioners' application-declaration, 
which the Commission had denied by its June 22 order (App. 126).. the 
Commission, on August 26, 1970, denied this motion, indicating that the 
motion was a request that the Commission approve what tt expressly had 
decided it had no authority to cases Michigan Consolidated Gas Com- 


pany Michigan Consolidated Komes Corporation, Holding Company Act Release 
No. 16819 (August 26, 1970) (App. 151-152). 


56/ Petitioners' application-declaration had requested Commission 
authorization for Michigan Consolidated to acquire, and Homes 

Corporation to issue, up to $500,000 in Homes Corporation 
common stock to provide equity capital for the Inkster and 
Elmwood I projects, and others, and up to $6,000,000 in Homes 
Corporation notes to finance the construction and operating 
expenses of the Inkster and Elmwood I projects (App. 4). The 
motion sought permission for Homes Corporation: to issue and 
Michigan Consolidated to acquire up to $3,000,000 of notes, 
presumably because the other $3,000,000 for the most part had 
already been spent toward completion of the Inkster project 
without prior Commission authorization (App. 35-36). 
Commissioner Owens, who had dissented from the majority opinion 
of June 22, 1970, denying the main application-declaration, con- 
curred in the denial of the motion. He said he did "not believe 
that the Commission now should permit movants to do indirectly 
by motion, even on an interim basis, that which the Comnaission 
has already determined it has no power to mee them to do 
directly by exemption' (App. 152). 


Only Commissioner Smith might have granted the authorization 
sought by the motion, but he "would have required Michigan 
Consolidated to provide us with a more detailed and specific 
statement of the items and amounts of asserted jloss and damage 
that would be involved in a divestiture of the ‘two projects 
without the interim authorization sought, and also an under- 
taking detailing the specific steps and time sequences proposed 
for the prompe divestiture of such projects pursuant to the 
Commission's prior order assuming the interim authorization were 
granted" (App. 153). 
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Following the Commission's denial of petitioners’ motion for an 
“Interim Order," Homes Corporation filed on August 31, 1970, a motion for 
“Limited Relief” (App. 154-158) , requesting Commission authorization, 
pursuant to Section 6(b) of the Act, 15 U.S.C. 79f£(b), for Homes 
Corporation to issue a mortgage note in the approximate amount of 
$2,166,000 on the Inkster project to the Standard Mortgage Corporation 
(for immediate reassignment to the Government National Mortgage 
Association). Homes Corporation would use the $2,166,000 in cash 
thereby obtained (a) to operate the Inkster project and (b) "to 
pay present and prospective bills of contractors working in the Elmwood 
project during the period required to implement the Commission divesti- 
ture order’ (App. 156). In short, petitioners sought Commission authori- 
zation for the necessary financing to enable Homes Corporation to continue 
the construction and management of the two housing projects--businesses 
in which Homes Corporation, as a subsidiary of a registered holding 
company, is not permitted to engage under the Act, as the Commission 
specifically held in its June 22 order (App. 117). 

By its September 22, 1970, mas rm. 164-165), the Commission 
denied this motion for "Limited Relief," noting that Homes Corporation 


had stated ". . . that the proceeds of the mortgage note covering the 


Inkster project would be used to permit operation of that project and 


continued construction of the Elmwood project, only for the limited 


purpose of keeping the projects going while efforts are made to dispose 


LL aa ee 
7a/ Michigan Consolidated Gas Company Michigan Consolidated Homes 


Corporation, Holding Company Act Release No. 16842 (September 22, 
1970). 


-59- 


of them” (App. 165). The Commission found: 
"This is the same contention advanced in support of the 
prior request for ‘interim’ authority, and to grant the 
instant request for 'limited'relief would be as much in 
derogation of our order of June 22, 1970, as the requested 


‘interim’ authority which we denied on August 255 1970." 
(App. 165. a 58/ 


A. There Is No Basic Distinction in This Case Between) a "Permanent" 
and_a "Temporary" or ‘'Interim'' Acquisition of Securities. 


Petitioners seek to draw a distinction with ost to the 
applicability of the Holding Company Act for the purpose of financing 
the Inkster and Elmwood housing projects on a - NeERanSntS basis from 
a proposed financing on a "temporary" or "interim" basis. But at 
the time petitioners requested authority from the Commtssion to embark 
upon the first project, they advised the staff that we - after a 


period of time during which the Project is developed and becomes 


stabilized, Homes will sell the Project to persons who can qualify 


under F.H.A. Regulations as purchasers of Section 2214) (3) units. 


Thus, Homes will have accomplished the purpose of advancing Michigan 
Consolidated's gas utility business without undertaking a permanent 
39/ 


investment in the housing units constructed." After the Commission 


ss/ This was the opinion of four commissioners. The fifth commis- 
sioner, Commissioner Smith, would have granted the motion subject 
to two conditions: "one, that Michigan Consolidated come forward 
with a reasonable plan for disposition of the two housing projects, 
and two, that no proceeds from the GNMA mortgage note be used 
for construction of the uncompleted project but |rather be used 
to reduce Michigan Consolidated" s loans to Homes Corporation 
for that project" (App. 165). 
See Appendix A to Petitioners’ motion for expedited review in 
this Court, p. 11. 
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ruled that the petitioners may not, under the Holding Company Act, 
continue such projects and ordered the divestiture of both projects 
"forthwith" (App. 115-126), the petitioners requested permission, 
nonetheless, to complete construction of the two projects, and then to 
dispose of them. There was no showing made to the Commission that the 


projects could not have been sold “forthwith” in their then state of 


completion to a purchaser within the same class of purchasers eligible 
60 / 
to buy a fully-completed project. The Commission quite properly 


recognized the motion for "interim" relief for what it was-~another 
attempt to achieve indirectly what the Commission said it lacked the 


power to authorize directly. 


B. The Commission Had No More Authority To Grant the "Interin,"” 


"Temporary" or "Limited" Relief Sought Than It Had to Grant 


the Original Application. 


Petitioners acknowledge (Supp. Br. 9-10) that Sections 6, 7, 9, 
10 and 11 of the Act, the same sections which govern the issuance by 
Homes Corporation and the acquisition by Michigan Consolidated of 
securities on a permanent basis, are applicable to their “request for 
authority to issue and acquire the securities here involved on an 
interim basis" (Supp. Br. 10). Since, as we have seen, there is no 
basic distinction between the "permanent" and the "temporary" or 


"interim" issuance and acquisition of the securities involved, Commission 

a 

60/ Petitioners concede in their supplemental brief (Supp. Br. 14) 
that it was possible, although perhaps difficult, to dispose of 
the two projects as they then were. Their conjecture on this 


score is a poor substitute for facts or for a showing of a 
good faith attempt at disposition. 
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authority for such relief is also lacking. 
Petitioners suggest there may be an exception with respect to 
the applicability of Sections 9, 10 and 11 of the Act to the acquisition 


on an interim basis of securities of Homes Corporation by. Michigan Con- 


solidated as "a necessary step toward orderly implementation of the 


Commission's divestment order" (Supp. Br. 10) and urge that several 
earlier Commission cases so hold (Supp. Br. 12-13). None of these 
cases hold that a company subject to the Holding Company Act which 

has commenced an acquisition of securities before it has sought the 
required Commission authorization and has continued this program while 
its application was pending might, upon denial of chellapplicattons be 
permitted to continue the program, even to a limited extent. The 
temporary acquisitions in the cases cited were euchorized by the Commission 
pursuant to plans under Section 1l(e) of the Act, designed to bring about 
compliance with previous orders of the Commission under Section 11(b). 

As the Commission noted in this case, the acquisitions in the cases 
relied upon by petitioners “related to properties which had been lawfully 


acquired originally, or to pronerties whose acquisitions were incidental 


to an authorized acquisition of other properties whose acquisition and 


61/ Louisiana Gas Service Co., 40 S.E.C. 193 (1960); Republic 
Service Corporation, 26 S.E.C. 669 (1947); New: England 
Gas and Electric Corporation, 25 S.E.C. 264 1947) ; 


Denis J. Driscoll and Willard L. Thorp., 17 S. E.C. 51 (1944) ; 
Commonwealth & Southern Corporation and Subsidiaries, 
14 S.E.C. 946 (1943). 
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retention met the standards of the Act.” (App. 152.) Section 11(e)~ 
was designed to encourage compliance with the Act by the various holding 
company systems by permitting them in their discretion to choose the 
desired methods of ‘compliance. It appears from the legislative 


history that it was suggested that "the legal and economic imagination 


which put these holding-company combinations together will devise 
62/ 
many means of taking them apart." Since Section 1l(e) requires 


a finding that a proposal is necessary or appropriate to effectuate 
the provisions of Section 11(b), any intermediate acquisition under 


Section 10 would be consistent with, not detrimental to, the carrying 
63/ 
out of the standards of Section 11(b). 


62/ Additional comments of Congressman Eicher, appended to H. Rep. No. 
1318, 74th Cong., Ist Sess. 50 (1935). 


63/ In this connection petitioners quote from the Commission deci- 

= sion in Louisiana Gas Service Co., 40 S.E.C. 193 (1960). In that 
case the Section 1l(e) plan was filed by Louisiana Power as the 
final step in compliance with an earlier Commission order under 
Section 11(b)(1) requiring Louisiana Power and its parent, 
Middle South, to divest themselves of non-electric properties. 
(See Middle South Utilities, 35 S.E.C. 1 (1953).) The 
plan provided "for the distribution by Louisiana Power of its 
holdings of Louisiana Gas' outstanding stock through a rights 
offering to\ the common stockholders of Middle South." Id. at 
194. Looking toward compliance with the Section 11(b)(1) order, 
Louisiana Power had previously transferred all of its non-electric 
properties to a newly-created company, Louisiana Gas, and in 
connection therewith had received, among other things, all of 
the latter company's common stock. The application which the 
Commission approved in 40 S.E.C. 193 permitted Louisiana Power 
to acquire from Louisiana Gas 64,890 additional shares of the 
latter's common stock so that instead of 605,110 shares to be 
offered through the rights offering, there would be 670,000 shares-- — 
the amount necessary to permit a "'subscription by the stockholders 
of Middle South on the basis of 1 share of Louisiana Gas for 
each 25 shares of Middle South held of record." 
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| 
Petitioners also argue (Supp. Br. 15) that the issuance of 


securities by Homes Corporation, denied by the Commission in its 
September 22, 1970, order, should have been permitted. | But the 
exemption provided by Section 6(b), which permits a subsidiary of a 
registered holding company to issue securities solely for the purpose 
of financing the business of the subsidiary, applies oy to securities 
issued for the purpose of financing businesses in which subsidiaries 

of registered holding companies are permitted to engage under the 

Act. See, e.g., Alabama Power Company, Holding Company 

Act Release No. 15252 (June 1, 1965) at p. 3. As we have seen, the 
Commission had concluded that Homes Corporation, the subsidiary of 


Michigan Consolidated, could not engage in the housing projects. 


Petitioners also contend that Section 20(a) of the Act, 15 U.S.C. 


79t(a), provided an alternate statutory basis for the Commission to 
have authorized Homes Corporation to issue, and Michigan Consolidated 
to acquire, on an “interim or temporary basis securities to finance 
the construction and management of the Inkster and Elmwood I housing 


projects (Supp. Br. 16-17). Section 20(a) provides: 
"The Commission shall have authority from time to 
time to make, issue, amend, and rescind such .. . 
orders as it may deem necessary or appropriate to 


carry out the provisions of this title . . -" (empha- 
sis added). 


While we agree with petitioners that Section 20(a) is a "broad and 
comprehensive" provision (Supp. Br. 16), the authority granted to 

the Commission by this section is specifically limited to such orders 
as are ''necessary to carry out the provisions of" the Act. The Commis- 
sion cannot under color of the authority provided by this section 
authorize, even on a temporary basis, the issuance and acquisition of 
securities in contravention of the basic purpose of the Act, which 
requires that the holding company system be geographically integrated 
and free of unrelated businesses. The Commission, therefore, quite 
correctly ignored petitioners' suggestion that the requested authorization 
be granted pursuant to Section 20(a). 

Finally, petitioners contend that "even if there were no express 
statutory sanction, for the authorization of interim securities ... 
clearly the Commission had authority to take such equitable actions as 
were necessary to prevent unnecessary loss to investors or consumers" 
(Supp. Br. 17). Whatever powers in the nature of discretionary equity 
jurisdiction the Commission may possess, however, must be exercised in ac- 


cordance with the purpose of the Act, not in contravention of the 


"'very heart'" of that Act, Section 11. See Securities and Exchange 


Commission v. New England Electric System, et al., supra, 384 U.S. at 180. 


Moreover, as we have already noted, petitioners made no showing that 


denial of the relief requested would result in any extraordinary or 
irreparable harm to their investors or consumers which might justify 


the relief requested. 


CONCLUSION 


For the reasons heretofore set forth, the orders of the Commission 


should be affirmed, 
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Public Utility Holding Company Act of 1935 


Section 1(b)(4) and (c), 15 U.S.C. 79a(b) (4) and 79a(c) 


Sec. 1(b) (4) 

(b) Upon the basis of facts disclosed by the 
reports of the Federal Trade Commission made 
pursuant to S. Res. 83 (Seventieth Congress, first 
session), the reports of the Committee on Inter- 
state and Foreign Commerce, House of Repre- 
sentatives, made pursuant to H. Res. 59 (Seventy- 
second Congress, first session) and H. J. Res. 572 
(Seventy-second Congress, second session) and 
otherwise disclosed and ascertained, it is hereby 
declared that the national public interest, the in- 
terest of investors in the securities of holding com- 
panies and their subsidiary companies and affili- 
ates, and the interest of consumers of electric en- 
ergy and natural and manufactured gas, are or 
may be adversely affected— 


kk & 


(4) when the growth and extension of hold- 
ing companies bears no relation to economy of 
management and operation or the integration 
and coordination of related operating proper- 
ties; or 


Sec. 1(c) 

(c) When abuses of the character above enu- 
merated become persistent and wide-spread the 
holding company becomes an agency which, un- 
less regulated, is injurious to investors, consumers, 
and the general public; and it is hereby declared 
to be the policy of this title, in accordance with 
which policy all the provisions of this title shall 
be interpreted, to meet the problems and eliminate 
the evils as enumerated in this section, connected 
with public-utility holding companies which are 
engaged in interstate commerce or in activities 
which directly affect or burden interstate com- 
merce; and for the purpose of effectuating such 
policy to compel the simplification of public- 
utility holding-company systems and the elimina- 
tion therefrom of properties detrimental to the 
proper functioning of such systems, and to pro- 
vide as soon as practicable for the elimination 
of public-utility holding companies except as 
otherwise expressly provided in this title. 


la 


Public Utility Holding Company Act of 1935 


“Section 6(a) and (b), 15 U.S.C. 79£(a) ‘and (b) 


Unlawful Security Transactions by Registered 
Holding and Subsidiary Companies 


Src. 6. (a) Except in accordance with a declara- 
tion effective under section 7 and with the order 
under such section permitting such declaration to 
become effective, it shall be unlawful for any reg- 
istered holding company or subsidiary company 
thereof, by use of the mails or any means or in- 
strumentality of interstate commerce, or other- 
wise, directly or indirectly (1) to issue or sell any 

' security of such company; or (2) to exercise any 
privilege or right to alter the priorities, prefer- 

: ences, voting power, or other rights of the hold- 
ers of an outstanding security of such company. 


Sec. 6(b) 


ee 


+ + The Commission by rules and regulations 
or order, subject to such terms and conditions as it 
deems appropriate in the public interest or for 
the protection of investors or consumers, shall 
exempt from the provisions of subsection (a) the 
issue or sale of any security by any subsidiary 
company of a registered holding company, if the 
issue and sale of such security are solely for the 
purpose of financing the business of such sub- 
sidiary company and have been expressly author- 
ized by the State commission of the State in which 
such subsidiary company is organized and doing 
business, or if the issue and sale of such security 
are solely for the purpose of financing the business 
of such subsidiary company when such subsidiary 
company is not a holding company, a public-util- 
ity company, an investment company, or a fiscal 
or financing agency of a holding company, a pub- 
lic utility company, or an investment company. 
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Public Utility Holding Company Act of 1935 © 
Public Ueitity Holding Company Act of es. x 


Section 6(c), 15 U.S.C. 79f£(c) 


(c) It shall be unlawful, by use of the mails or 
any means or instrumentality of interstate com- 
merce, or otherwise, for any registered holding 
company or any subsidiary company thereof, di- 
rectly or indirectly— 

(1) to sell or offer for sale or to cause to be 
sold or offered for sale, from house to house, any 
security of such holding company; or 

(2) to cause any officer or employee of an 
subsidiary company of such holding company 
to sell or cause to be sold any security of such 
holding company. 

As used in this subsection the term “house” shall 
not include an office used for business purposes. 


Public Utility Holding Company Act of 1935 


Section 7(a) and (d), 15 U.S.C. 79g(a) and (d) 


Declarations by Registered Holding and Sub- 
sidiary Companies in Respect of Security 
Transactions 


Sec. 7. (a) A registered holding company or 
subsidiary company thereof may file a declaration 
with the Commission, regarding any of the acts 
enumerated in subsection (a) of section 6, in such 
form as the Commission may by rules and regula- 
tions prescribe as necessary or appropriate in the 
public interest or for the protection of investors 
or consumers. . . , 


ve de te 


(d) If the requirements of subsections (c) and 
(g) are satisfied, the Commission shall permit a 
declaration regarding the issue or sale of a security 
to become effective unless the Commission finds 
that— 

(1) the security is not reasonably adapted 
to the security structure of the declarant and 
other companies in the same holding-company 
system ; 

(2) the security is not reasonably adapted 
to the earning power of the declarant; 

(3) financing by the issue and sale of the 
particular security is not necessary or appropri- 
ate to the economical and efficient operation of 
a business in which the applicant lawfully is 
engaged or has an interest; 
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Public Utility Holding Company Act of 1935 


Section 11(e), 15 U.S.C. 79k(e). 


(e) In accordance with such rules and regula- | 
tions or order as the Commission may deem nec- | 
essary or appropriate in the public interest or for 
the protection of investors or consumers, any reg- | 
istered holding company or any subsidiary com- | 
pany of a registered holding company may, at any | 
time after January 1, 1936, submit a plan to the 
Commission for the divestment of control, securi- _ 
ties, or other assets, or for other action by such | 
company or any subsidiary company thereof for | 
the purpose of enabling such company or any sub- | 
sidiary company thereof to comply with the pro- | 
visions of subsection (b). If, after notice and | 
opportunity for hearing, the Commission shall | 


find such plan, as submitted or as modified, nec- 
essary to effectuate the provisions of subsection | 
(b) and fair and equitable to the persons affected 
by such plan, the Commission shall make an order | 
approving such plan; and the Commission, at | 
the request of the company, may apply to a court, | 
in accordance with the provisions of subsection | 
(£) of section 18, to enforce and carry out the 
terms and provisions of such plan. If, upon any _ 
such application, the court, after notice and op- 
portunity for hearing, shall approve such plan 
as fair and equitable and as appropriate to effec- | 
tuate the vrovisions of section 11, the court asa | 
court of equity may, to such extent as it deems nec- 
essary for the purpose of carrying out the terms _ 
and provisions of such plan, take exclusive juris- | 
diction and possession of the company or compa- 
nies and the assets thereof, wherever located; and 
the court shall have jurisdiction to appoint a trus- 
tee, and the court may constitute and appoint the 
Commission as sole trustee, to hold or administer, 
under the direction of the court and in accordance 
with the plan theretofore approved by the court 
and the Commission, the assets so possessed. 


Rules under the Public Utility Holding Company Act of 1935 
Rule 40, 17 CFR 250.40 


III. REGULATION AND EXEMPTION OF VARIOUS FINANCIAL TRANSACTIONS* 


Rule 40. Exemption of Certain Acquisitions 
From Non-affiliates? 

(a) Section 9 (a) shall not apply to the acqui- 
sition, from a person other than an associate or 
affiliate of the acquiring company or an affiliate 
of an associate company, of any of the securities 
(excluding securities issued by the acquiring com- 
pany) as specified below. 

(1) Readily marketable securities.—Any 
bond or other evidence of indebtedness issued by 
any non-associate company which qualifies as a 
legal investment for trust funds or for savings 
banks under the laws'of New York, Pennsylvania, 
or Massachusetts, if after giving effect to such ac- 
quisition the acquiring company, together with 
its associate companies will not own more than 5 
percent of the particular class of such securities. 

(2) Commercial ‘paper and similar securi- 
ties—Any prime commercial paper, trade accept- 
ance or bank certificate of deposit maturing with- 
in twelve months from the date of issuance or 
payable in not more than sixty days after demand. 

(3) Acquisitions resulting from previous 
ownership of securities.—Securities received as 
a dividend, or in renewal of an evidence of in- 
debtedness, or pursuant to the exercise of pre- 
emptive right or conversion privilege, or as a 
result of any reclassification, general exchange 
offer or reorganization: Provided, That no ex- 
emption shall be available under this paragraph 
as to the acquisition of any voting securities or 
securities convertible into voting securities if 
after giving effect to such acquisition the acquir- 
ing company will, directly or indirectly own, 
control, or hold 5 percent or more of the par- 
ticular class of such securities. 

(4) Securities acquired in connection with 
routine business transactions.—In the ordinary 
course of the acquiring company’s business (other 
than the business of a holding company or invest- 
ment company as such), any evidence of in- 
debtedness executed by its customers in considera- 
tion of utility or other services by such company 


(footnotes omitted) 


or executed in connection with the sale of goods 
or of real property other than utility assets. 

(5) Securities of local enterprises.—Any se- 
curity issued by an industrial or other non-utility 
enterprise located in the territory in which the ac- 
quiring company carries on its business (other 
than the business of a holding company or in- 
vestment company as such), if after giving effect 
to such acquisition the total cost of all acquisi- 
tions by the acquiring company during any 
calendar year pursuant to this paragraph does 
not exceed $50,000 in the case of securities of 
companies organized for the purpose of, and in 
accordance with a State law specifically relating 
to, promoting the development of business and 
industry in such territory and $10,000 in the case 
of securities of other industrial or non-utility 
enterprises. In no event, however, will the above 
exemption as to securities of an industrial develop- 
ment corporation be applicable where, by reason of 
such acquisition, said corporation will become an 
affiliate of the company acquiring its securities. 

(6) Small minority interests—Any security 
of any subsidiary company, if prior to such ac- 
quisition the acquiring company owns 95 percent 
or more of the outstanding securities of the class 
acquired. 

(6) Section 9 (a) shall not apply to the acqui- 
sition of any securities of a mutual or subsidiary 
service company : Provided, That such acquisition 
is in accordance with a program as to ownership 
of securities of such service company which the 
Commission has found to meet the requirements 
of section 13 of the Act. 

(c) Section 9 (a) (1) shall not apply to the 
acquisition of securities of a company whose prin- 
cipal business is the ownership and/or licensing 
of trade names, trade-marks and service marks 
used by public-utility companies in the ordinary 
course of their business and the preparation, dis- 
tribution and/or sale of material and services re- 
lated wholly to such names and marks. 

(2) Section 9 (a) (2) shall not apply to the 
acquisition by a person who is neither a registered 
holding company, nor a subsidiary company 


Rules under the Public Utility Holding Company Act of 1935 


Rule 40, 17 CFR 250.40 (Continued) 


therof, of securities owned by a registered hold- 
ing company, or subsidiary therof, which are the 
subject of a divestment order under section 11 
(b), where such securities constitute all the ven- 
dor’s interest in a company which does not op- 
erate any utility assets and which is a public- 
utility company only by reason of the ownership 
of a reversionary interest in utility assets: Pro- 
vided, That such utility assets are operated under 
lease by a company which is not an affiliate of 
either the vendor or of the vendee, and the Com- 
mission finds that by reason of the duration of 
the lease, the ownership by the lessee of securities 
of the lessor and similar matters, there is no sub- 
stantial probability of the lessor resuming op- 
eration of said utility assets. Such finding of 
the Commission may be made in connection with 
an application by the vendor company with Te- 
spect to such sale. 
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(ii) 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NOS. 24564, 24663 and 2664 


MICHIGAN CONSOLIDATED GAS COMPANY AND 
MICHIGAN CONSOLIDATED HOMES CORPORATION, 


Vv. 
SECURITIES AND EXCHANGE COMMISSION, 


Respondent 


ON PETITIONS TO REVIEW ORDERS OF THE 
SECURITIES AND EXCHANGE COMMISSION 


‘REPLY BRIEF OF PETITIONERS MICHIGAN 
CONSOLIDATED GAS COMPANY AND MICHIGAN 
CONSOLIDATED HOMES CORPORATION 


PRELIMINARY STATEMENT 


The brief of respondent Securities and Exchange Commission 
is devoted principally to the proposition that the "functionally re- 


lated" test is a necessary gloss upon the language of the statute. It 


is argued that the second "other businesses" clause of Section 11(b)(2) 


does not provide sufficiently definite standards and would be too diffi- 
cult to administer,’ and that applications to participate in other 


businesses must therefore be judged under the mechanical test which the 


Commission has read into the first "other businesses” clause. 

The Commission's brief does not specifically address itself 
to petitioners' further argument that, even under the first "other busi- 
nesses" clause, a physical or “nuts and bolts" interpretation of that 
clause is unduly narrow and does not take account of the effect of 
present-day social and economic conditions upon the "operations" of a 
public utility company (Pet. Br. Pe Nevertheless, the Commis- 
sion's recitation of its previous decisions concerning the acquisition 
or retention of "other businesses” (Resp. Br. 18-21) aptly demonstrates 
its preoccupation with "functional relationship” in its narrowest sense-- 
the generation, acquisition, transportation or sale of gas or electricity-- 
without regard to the other and equally important social and economic 
problems associated with "operations" of a utility in an urban community 
today. We will moran to these contentions in the succeeding sections of 
this reply brief. | 

First, however, we wish to comment briefly upon two purely ad 
hominem aspects of the Commission's brief, namely, (1) the effort to link 
the questions here presented with the current movement in Congress to curb 
the formation of conglomerates in the transportation and banking industries; 


and (2) the argument that Michigan Consolidated's total revenues and cus- 


tomers have continued to increase in recent years and that it is not yet 
| 
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(1) Throughout its brief the Commission, while acknowledging 


"on the threshold of stagnation” (Resp. Br. 14). 


"Pet. Br. __" refers to pages of petitioners’ opening brief 
filed November 6, 1970. "Resp. Br. __" refers'to pages of 
respondent Commission's brief filed November 20, 1970. 
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that the construction of low and moderate income housing by private busi- 
ness serves a desirable public purpose, endeavors at the same time to 
suggest that such activities are contrary to current efforts to curb the 
growth of conglomerates. Section 11(b)(1) of the Holding Company Act is 
referred to as an "anti-conglomerate statute” (Resp. Br. 17); reference 
is made to pending legislation to limit the activities of banks and 
transportation companies (id. at 18); Homes Corporation is referred to 
at one point as a "real estate company" (id. at 16); and it is implied 
that Michigan Consolidated's efforts to provide low and moderate income 


housing in its service area would make it "an investment company” which 


is attempting "to diversify its interests in search of profits" (id. at 


18). 

These statements, we submit, demonstrate a fundamental mis- 
conception of the social and economic problems which have led Michigan 
Consolidated to conclude that its future as a public utility serving the 
City of Detroit is dependent upon the rehabilitation of the inner-city 
through construction of decent, modern low cost housing for the residents 
of the area. 

First, Homes Corporation is not a "real estate company." It 
is limited by law to the construction and operation of low and moderate 
income housing subject to FHA regulation under the National Housing Act, 
and its activities are limited to Michigan Consolidated's service area. 
Any suggestion that Homes Corporation has discretion to conduct conven- 
tional real estate operations wherever and however it wishes is simply 


erroneous. 


Second, the Commission's reference to conglomerates and anti- 
conglomerate legislation is a classic example of question-begging. It 
is quite true that in the Holding Company Act, and more recently in the 
fields of banking and transportation, Congress has indicated its concern 
with the aggregation of businesses that have no necessary or appropriate 
relationship to each other. But the very issue here is whether, in the 
case of public utilities serving major urban areas, there is an appro- 
priate relationship between the rehabilitation of the area through 
construction of low and moderate income housing and the maintenance of 
a viable utility system, and whether the public interest is served by 
public utilities participating in the Government's housing programs. 

The Department of Housing and Urban Development » which is re- 
sponsible for administration of the Federal Government's housing programs , 
has emphasized the close connection between a utility's operations and the 
operation of low and moderate income housing under FHA regulation. In con- 
nection with the introduction of S. 4272 to amend the Holding Company Act, 
Secretary Romney wrote a letter to Senator Magnuson stating in aaa 
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- - for some time this Department has 
recognized the unique and valuable role that 
| 


Secretary Romney's letter and the accompanying Memorandum, to- 
gether with a letter from the S.E.C. and a statement by Senator 
Magnuson in introducing S. 4272, were published in the Congres- 
Sional Record for August 20, 1970 (S 13849-51),, which is 
attached hereto as Appendix A. 

The fact that a bill has been introduced which would specifi- 
cally permit the Commission to authorize holding company 
systems to construct low and moderate income housing does not 
indicate that the Commission lacks that power uhder existing 


law. American Trucking Assns. v. Atchison, T. &S. F. R. Co., 
387 U.S. 397, 416-18 [se 
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public utility companies can play in provid- 
ing low and moderate income housing in their 
service areas. These companies have a special 
social and economic interest in the stability 
and well-being of the communities in which they 
do business . e 


This point was further developed in a Memorandum accompanying 


Secretary Romney's letter, as follows (Cong. Rec. S 13851): 


"THE IMPORTANCE OF UTILITY PARTICIPATION IN 
LOW- AND MODERATE-INCOME HOUSING 


"Because of the regulation of rate of return 
and rents and the other restrictions necessarily 
imposed upon limited dividend corporations by the 
National Housing Act and HUD regulations, many 
businesses are unwilling to participate as spon- 
sors of low and moderate income housing projects. 
However, HUD has found in recent years that public 
utilities are able and, in a number of instances, 
willing to participate in these programs, and HUD 
has been actively encouraging such participations. 


"The reasons that public utilities have re- 
sponded to the call for greater participation by 
the private sector in low and moderate income 
housing programs are basically two: 


"First, the construction and operation of 
housing projects under HUD regulation is remark- 
ably similar to utility regulation. As noted 
above, rents, like utility rates, are set by a 
government agency and may only be increased upon 
a showing of higher operating costs. The rate of 
return on the company's investment in a housing 
development is regulated, again like return on 
utility operations. A uniform system of accounts 
is prescribed for the housing operation which is 
similar to that prescribed for utility companies. 
A limited dividend corporation must file detailed 
reports on its operations, much like the utility's 
periodic reports to state and Federal regulatory 
bodies. In short, a utility is accustomed to 
operating within the regulated framework required 
by the Federal housing laws, which, to many busi- 
nesses would present a significant deterrent. 


"Second, utility companies serving urban areas 
are necessarily committed to the long-range welfare 
of those areas. Unlike many other businesses, 4 
utility cannot simply remove its plant and work) 
force to an outlying area to avoid urban problens. 
A utility's investment in service facilities and 
its customers are located in the urban areas it) 
serves. Its interest in the rebuilding and reha- 
bilitation of those areas is thus direct and 
compelling. Thus, in addition to social incen-| 
tives, the utility has an economic incentive inthe 
rebuilding of the cities that makes it a ae 
and sometimes indispen-[sable] programs." 


In adopting programs designed to encourage amie businesses 
to participate in the low and moderate income housing programs, Congress 
obviously contemplated that companies not theretofore engaged in that 


activity would become participants. It would be anomalous indeed to 


hold that “anti-conglomerate” considerations preclude participation in 


such programs by the very segment of private business which the Federal 
Government has concluded is best adapted to undertake those programs. 
Yet that is the logical consequence of the Commission's argument. 
Finally, the inference in the Commission's brief that the 

construction of low and moderate income housing is merely an “invest- 
ment" by Michigan Consolidated intended "to diversify its interests in 
search of profits" (Resp. Br. 18) cannot be reconciled with the facts. 
As the HUD Memorandum quoted above points out, many businesses are un- 
willing to participate in the Government's housing programs because of 
the limitations on income, the comprehensive Government regulation of 
the business and the risks inherent in constructing and operating hous- 
ing in the inner-city. Certainly if a company were moe interested 


in investing "in search of profits," it would not choose the low and 


ay 
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moderate income housing field for those reasons. 

That, in any case, was not Michigan Consolidated's reason. It 
entered a field in which no one else had been willing to take the risks 
because the continued viability of its service area--and thus of its 
ability to provide utility service--is at stake. 

(2) The Commission's efforts to show that Michigan Consoli- 
dated is a large company; that its loss of customers in Detroit has not 
resulted in "an economic crisis for Michigan Consolidated" (Resp. Br. 
13); and that the data do not "support the suggestion that Michigan 
Consolidated is on the threshold of stagnation" (id. at 14) are both 
misplaced factually and beside the point so far as the issues here are 
concerned. 

It is entirely true that during the period 1963-67 Michigan 
Consolidated added substantial numbers of customers each year. It is 
also true that Michigan Consolidated's revenues from residential, com- 
mercial and industrial sales have risen each year by the amounts set out 
in the Commission's brief. 

What these raw figures do not reveal, however, is that during 
the period referred to Michigan Consolidated was extending service to a 


large number of new communities in northern Michigan, and that the bulk 


3/ The discussion in the Commission's brief (p. 15) of the uti- 
lization of tax losses on low and moderate income housing 
projects refers to a benefit which Congress purposely and con- 
sciously provided to encourage private businesses to assume 
the risks of constructing such projects. The return actually 
earned will depend upon the ultimate sale price of the prop- 
erty, the company’s tax bracket and a number of other factors. 


of the increase in customers resulted from these extenstohs of service. 
On the other hand, the increases in customers in Michigan Consolidated's 
Detroit District, which represents over 70% of its total customers and 
sales, have been negligible--amounting to only 19% customers added in 
all of 1967 (R. 315). : 
But even this statistic does not reflect the situation in the 
City of Detroit because Michigan Consolidated's Detroit District includes 
certain communities to the west and south of the City of Detroit, where a 


moderate amount of new building has taken place. Thus, the total of 196 


customers added in the entire Detroit District in 1967 represents the net 


of several thousand added customers outside the City of Detroit offset by 
4 


the loss of an almost equal number within the City. In short, losses of 


customers in the City of Detroit proper have resulted in a no-growth or 


loss situation in the service area which represents over 70% of the Com- 


pany's utility business. 

We submit, moreover, that the Commission's remance upon these 
statistics is objectionable on a much more fundamental ground. The clear 
implication of the Commission's statements is that until the decline in 
customers reaches epidemic proportions, Michigan Consolidated has no 
business attempting to strike at the root cause of the decline. In short, 
the Commission seems to imply that until Michigan Consolidated "is on the 


u/ The tabulations at R. 314-15 show the growth in customers for 
the total company and the Detroit District, respectively, over 
@ period of years. As shown on R. 315, the number of customers 
added in the Detroit District has declined very substantially 
in recent years, and the Company actually lost eer in 
two of the last seven years shown. 


a 


threshold of stagnation” it should simply ignore the forces that are 
leading to that condition. 

How, we ask, could Michigan Consolidated possibly remain in- 
different to the fact that the City of Detroit has lost over 50,000 in 
population between 1960 and 1966 (R. 240)? How could Michigan Consoli- 
dated ignore the large areas of vacant urban renewal land clearly visible 
from its office building? How could it shut its eyes to housing con- 


ditions which contributed importantly to the violence and destruction of 


the Detroit riots of 19672 How many customers must the Company lose in 


the City of Detroit because houses have beome uninhabitable before it 
is justified in taking some action to alleviate that condition? 

One of the fundamental responsibilities of a management is to 
anticipate and initiate programs to meet problems as they develope rather 
than waiting until they reach crisis proportions. If Michigan Consoli- 
dated were to wait until it is on the "threshold of stagnation" before 
undertaking the housing program on which the Company has embarked, it 
would be far too late for Michigan Consolidated to take any effective 
action, and the decline of the City which produced that stagnation would 


have become irreversible. 


I. 
THE COMMISSION FAILS TO SUPPORT 
THE FUNCTIONAL RELATIONSHIP TEST 
ON ANY BASIS 


The Commission agrees tnat Michigan Consolidated's 
effort to construct low and moderate income housing Peres 
putably represents "meritorious policy" and serves the ‘public 
interest’, broadly speaking" (Resp. Br. 28). Yet the Commission 
insists that in denying the application of Michigan Consolidated 
and Homes Corporation it construed the Act correctly. It argues 
that there is support for the functional relationship test in the 


wording of the statute (Resp. Br. 23), the decisions of the Courts 


(id. at 31), and the legislative history (id. at 35). As we shall 


show, these arguments are without merit. 


A. The Functional Relationship Test Is Contrary 
to the Language of Section 11(b)(1) 


The Commission recognizes that under "established canons 
of statutory construction . . . all words of a statute are to be 
given some meaning if that is possible" (Resp. Br. 26). It main- 
tains however, that the functional relationship test "gives full 


weight to both ‘other businesses' clauses and to all, parts of each 


clause." (Ibid.) 


We submit that this contention is simply wrong. The 
functional relationship test does not "give full weight” to the 


second sentence of Section 11(b)(1). The case now before this 


Court shows conclusively that it does not. For in this case the 


Commission denied the application of Michigan Consolidated and 
Homes Corporation without making any findings or reaching any 
conclusions, one way or the other, as to whether the proposed 
low and moderate income housing was 


"necessary or appropriate in the public 
interest” or 


"necessary or appropriate . . . for the 
protection of investors" or 


"necessary or appropriate . . . for the 
wt 


protection of . . . consumers,” and 


"not detrimental to the proper func- 
tioning of [the] system." 


The Commission did not reach these questions because 
it disposed of the application by holding that the relationship 
between Michigan Consolidated and Homes Corporation was not "an 
operating or functional relationship." Indeed, the basis for the 
Commission's decision is described accurately and precisely by the 
headnote to that decision (R. 438), which reads: 


“Acquisition by public utility subsidiary 
company of registered holding company of 
stock and notes of wholly owned subsidiary 
company formed to construct and operate 
housing projects under National Housing Act 
may not be authorized under ‘other businesses’ 
clauses of Section 11(b)(1) of Public Utility 
Holding Company Act of 1935 in absence of 
showing of operating or functional relation- 
ship between such nonutility business and 
operations of integrated public utility 
system." 


The Commission's argument (Resp. Br. 24) that Section 


11(b)(1) requires both an operating or functional relationship 


and a showing that retention or acquisition "would be in the public 


interest" merely emphasizes the fact that the Commission regards the 
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two clauses as separate requirements, the first of which must be 
satisfied before the second is even considered. This position, we 
submit, misconstrues the statute, for as the court said in Arkansas 
Natural Gas Corp. v. S.E.C., 154 F. 24 597, 599 (5th Cir. 1946) , 
cert. den., 329 U.S. 738, the second sentence of Section 11(b) (1) 
provides for retentions (and acquisitions) of "other tusinesses" 
that are in addition to those provided for by the first sentence. 
The Commission further argues, in effect, that it cannot 
apply the standards of the second "other businesses" Sines without 
the touch-stone of functional relationship which it has read into 
the first clause. It is said that the standards of the second 
other businesses clause are "vague" and "indefinite in content” 
(Resp. Br. 27). Congress, the Commission says, Sa at have 
intended to require the Commission to decide whether ait is desirable 
"to permit holding-company systems to retain or to acquire other 
businesses not related to the operations of their retainable utility 
properties"; or to make a "fresh examination” of the purposes of 
the Act; or to consider "possible distinctions between non-utility 
businesses which are subject to rate and other types of regulation 
under state or federal law and those which are not so regulated"; 
or to decide whether there is any difference between a new housing 


project built in a slum area for low income families and “luxury 


apartments in an affluent suburban area" (Resp. Br. 27-28). 


We submit, on the contrary, that Congress did intend 
that the Commission should consider applications to acquire "other 


businesses" on a case-by-case basis and decide whatever questions 
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arise under all of the provisions of Section 11(b)(1). Congress 
did not say in the Holding Company Act that regulated companies 
may acquire no other businesses or no other businesses except 
those functionally related. Instead, it placed the matter under 
the continuing jurisdiction of the Commission (Section 10(a)) and 
directed the Commission to approve all acquisitions which it finds 


to be consistent with the standards of the Act (Sections 10(b), (c) 


and (f)). As we have shown (Pet. Br. 37), one of the essential 


reasons for entrusting administration of a statute to a regulatory 
agency is so that rules and practices may be adapted "to the Nation's 
needs in a volatile, changing economy." American Trucking Assns. v- 
Atchison, T. & S. F. R- Co-, 387 U. S. 397, 416 (1967)-) The fact 
that the Commission, by rigid and mechanical application of the 
functional relationship test, avoids consideration of questions like 
those it lists in its brief is not an argument for the validity of 
the functional relationship test, but an argument against it. 
Finally, the Commission asserts that, lacking "the 
necessary functional relationship," the words "public interest” 
in Section 11()(1) do not encompass "the public good" (Resp. Br. 30) 
or public interest declared by Congress in a different statute 
(Resp. Br. 22) but refer exclusively to "the substantive provisions 
of the Act" (Resp. Br. 29-30). We do not contend that the standards 
established by’ the second "other businesses" clause of Section 11(b) (1) 
should be read in isolation from the remainder of the Act, including 
Section 1, nor do we contend that the "public interest" under another 


Federal statute is automatically determinative in respect to an 
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acquisition under the Holding Company Act. 


We do contend, however, that in administering the Act, 


the Commission cannot properly ignore the second "other businesses” 
clause of Section 11(b)(1) in favor of a mechanical epplication of 
the first clause. Rather, we submit the Commission is required by 
Section 11(b)(1) to consider whether the "public interest” and the 
"protection of investors or consumers” will be served by the proposed 
acquisition, based upon all relevant considerations, including the 
original purposes of the Act, the changes in circumstances that have 
occurred since 1935, present-day economic and pocieaiconditonse and 


certainly the policies of Congress as established in other and more 


recent enactments. 
B. The Courts Have Not Sustained The Commission" s 
Interpretation 


The Commission has apparently abandoned the claim made 
in its opinion (R. 441) that the functional relationship test "has 
been sustained by the Courts of Appeals of four circuits.” In its 


brief, the Commission recognizes that this Court disapproved the 


5/ The Commission's refusal even to consider the public 
interest declared by Congress in the National Housing 
Act conflicts with the principle that Acts of Congress 
must be accommodated, "so that the obvious purpose 
in the enactment of each is preserved." Brotherhood 
of Railroad Trainmen v. Chicago R. & I. R. Co-, 353 
U. S. 30, 40 (1957). This rule of statutory construc- 
tion applies to administrative agencies. Burlington 
Truck Lines v. United States, 371 U. S. 15 et 

1962) . 


6/ 
functional relationship test in the Engineers case, and that the 


Court of Appeals for the Fifth Circuit held in the Arkansas Natural 
Gas oe that the second other businesses clause "is not a gloss 
or redefinition of the first, but ‘is an enlargement, an addition 
thereto’ " (Resp. Br. 33-34). The Commission's account of the 


Philadelphia Company case confirms that this Court based its 


ruling on lack or evidence to support findings under the second 


sentence (Resp. a 32-33). Instead of relying on the United Gas 
9 


Improvement case as it did in its opinion (R. 4h2), the Commission 
seeks to minimize it (Resp. Br. 34). 


Thus the Commission rests its argument solely on oI 
10, 


Second Circuit's minority view in the North American case, 

together with the reference made by the Supreme Court to the "other 
businesses” clauses in passing on the constitutionality of Section 
11(b)(1). But even the Commission acknowledges that "the case on 
review by the Supreme Court was limited to an issue of constitution- 


ality” (Resp. Br. 31). And Commissioner Smith, in his majority 


6/ ineers Public Service Co. v. S.E.C., 78 U.S. App. D.C. 
199, 135 F. 2d 936 (1943), vac. 332 U.S. 307. 
Arkansas Natural Gas Corp. v- S.E.C., 154 F. 24 597 (1946), 


cert. den., 329 U. S. 738. 


Philadelphia Co. v. S.E.C., 85 U. S. App. D. C. 327, 1IT 


F. 2d 720 (1949). 


United Gas Improvement Co. v. S.E.C., 138 F. 24 1010 
(3d Cir. i903}. 


North American Co. v. S.E.C., 133 F. 2d 148 (2a cir. 1943), 
aff'd on other grounds, 327 U. S. 686. 
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opinion of March 31, 1969 on the first Homes Corporation application, 
stated the matter precisely, as follows (R. 428): 


"The Supreme Court has never dealt with 
the 'other business' clauses of Section 11(b) (1) 
and its only comment with respect to them was 2 
descriptive one made while deciding another 
issue 2 2. 3" 


C. Petitioners Have Not Misread the Legislative 
History 
| 
The Commission contends that petitioners have misread 
the legislative history by relying on provisions in the bills 
which were of "temporary nature” (Resp. Br. 38) and by overlooking 
| 
provisions in Section 11 of the bill sponsored by the Administration 
and Section ll of the bill drafted by the Senate Comittee (Resp. 
Br. 35-38). These contentions are erroneous. : 
The provisions in Section 11 of the Administration and 
Senate Committee bills to which the Commission refers are those 
which represented intermediate steps toward the elimination of 
public utility holding companies. As the Comnisstonirtataer some 
divestitures by holding companies would be required "after January 1, 
1938." (Resp. Br. 35, 38.) The final step would aeais after January 1, 


1940, when most holding companies would "cease to be. 


(Senate 


Hearings, p- 20; 79 Cong. Rec. 10306.) This was the much debated 


"death sentence.” 

But the "death sentence” provisions were not the source of 
the "other businesses" clauses finally enacted in Section 11(b) (1). 
In the first place, the "death sentence" did not pass; the Commission's 


legislative history argument rests on proposals rejected by the House 
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of Representatives. (79 Cong. Rec. 10509 - 10556.) 

Furthermore, Section 1l of the Administration bill (the 
"death sentence”) contained no provisions concerning "other businesses" 
as opposed to utility businesses. (Senate Hearings, pp. 19-21.) It 
was Section 8(a) of that bill which referred to 

"such other businesses reasonably incidental [to 

the utility business] as the Commission .. . may 

permit as necessary or appropriate in the public 

interest or for the protection of investors or 

consumers and not in contravention of the 

provisions of this Act" (Senate Hearings, p. 17). 
It was this language in Section 8(a) -- the obvious forerunner of 
the language finally enacted in Section 11(b)(1) -- of which Mr. 


Corcoran spoke when he discussed "waterworks, traction business, bus 


systems, etc." and cotton mills in addition. He said he was talking 


about "Section 8 of this bill." (Id. at 166.) It was this lenguage 


that granted the Commission "plenty of leeway" (Pet. Br. 21-22). 
The Senate committee gave substantially the same interpretation 
to the same language (S. Rep. No. 621, 74th Cong., lst Sess., p. 29). 
The Commission relies heavily on Section 11 of the Senate 
Committee bill (Resp. Br. 37-38.) Whatever the meaning intended by 
the Senate Committee, the fact is that the Senate added the Minton- 
Johnson Amendment, which would have authorized "other businesses" 
not functionally related (Pet. Br. 25-26). Thus even the Senate 
"death sentence" does not support the Commission; and the House of 
Representatives, as we have shown and as the Commission recognizes 
(Resp. Br. 40-41), greatly expanded the area of "other businesses" 
permissable for holding companies. 


In short, neither the Administration bill nor the Senate 
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bill nor the House bill would have established a standard as narrow 
as the functional relationship test. (Pet. Br. 21) The Commission 
in completely unable to explain away the Minton-Johngon Amendment, 
admitting that it rejected the functional relationship test “with 
respect to certain types of businesses" (Resp. Br. 42). The Commission 
concedes that the House bill was more liberal in respect to “other 
businesses" than the Senate bill. (Resp. Br. wonb2.) The Commission 
offers no theory whatever as to how the Conference Coumittee could 
have adopted a functional relationship test more restrictive than 
either the Senate bill or the House bill. (Resp. Br. 42) 

There is no significance in the fact the "other businesses” 
clauses in bills containing the "death sentence” ons be temporary 


in duration. When the "death sentence" was rejected by Congress, 


they lost their temporary nature. And in any event, when coupled 


with the "death sentence” the clause on which the Commission relies 
(Resp. Br. 36, 37) was just as temporary as any other. 

Petitioners have not misread the legislative history. 
That history, as we have shown, condemns the Commission's const- 


ruction of Section 11(b) (1). 


II. 


RESPONDENT HAS NOT ATTEMPTED TO JUSTIFY ITS 
NARROW READING OF THE FIRST "OTHER BUSINESSES” 
CLAUSE UNDER PRESENT-DAY SOCIAL AND ECONOMIC CONDITIONS 
eee eee EEE UNDE L LONG 


In Petitioners’ opening brief (pgs. 31-42), we pointed 
out that even if the second "other businesses” clause of Section 
11(b)(1) is ignored, the functional relationship test as applied 
by the Commission represents far too narrow an interpretation of 
the first "other businesses" clause. We noted that Section 11(b) (1) 
itself merely requires that the business to be acquired must be 
"reasonably incidental, or economically necessary or appropriate to 
the operations, of such integrated public-utility system" and emphasized 
that under present-day economic and social conditions the "operations" 
of @ gas utility involve far broader problems than merely the day-to- 
day movement of gas from supply points to consumers. We referred, 
finally, to the Supreme Court's admonition in American Trucking 
Association vs. Atchison, T. & S.F.R. Co., 387 U. S. 397, 416 (1967) , 
that administrative agencies mst "adapt their rules and practices to 
the Nation's needs in a volatile, changing economy." 

The Commission's brief makes no specific response to these 
points. Rather, the Commission simply lists a number of its prior 
decisions applying the functional relationship test to require some 
physical connection to the acquisition, movement or sale of gas or 
electricity (Resp. Br. 18-21) -- presumably to demonstrate that its 
decision here was consistent with a long line of earlier rulings. 

We submit that this argument demonstrates precisely the 


point we attempted to make in our opening brief, namely, that the 
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Commission has substituted a highly mechanical, non-statutory test 


for a consideration of the statutory language and purpose of Section 


11(b)(1). Even if it were assumed, in other words » that participation 


in low and moderate income housing programs does not! meet the functional 
relationship test as previously applied by the Commission, BY we earn- 
estly contend that the Commission was under the further obligation to 
consider whether, under present day social and economic conditions, the 
attempt to rehabilitate a utility's service area is "reasonably incidental, 
or economically necessary or appropriate to the operations” of that 
utility. | 

This the Commission refused to do. As noted in our opening 
brief (pgs. 35-36), the majority simply held (R. ia) that the business 
of Homes Corporation : 


w 


- + - - is related to the operations of the American 
Natural public-utility system only in that’ it may 
help to rehabilitate and preserve areas serviced by 
Michigan Consolidated and thereby promote a general 
gas utility business ... ." 


Since this did not meet the physical relationship ae adopted by 
the Commission, no consideration was given to the question whether, 
under the facts here involved, the rehabilitation and preservation of 
a utility's service area and the consequent promotion of its gas 


utility business meets the "reasonably incidental, or economically 


11/ Even under the Commission's approach it is difficult for 
us to understand why the promotion of electric applicances 
using a new type of fan to "stimlate wider usage of electric 
energy” meets the functionally related test » General Public 
Utilities Corporation (Resp. Br. 21), when the construction 
of housing to stem the loss of gas customers does not. 
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necessary or appropriate” standard of the first "other businesses" 
clause. 
Finally, respondent's brief makes the somewhat surprising 


statement that 


"The assumption underlying Section 11(b)(1) is that 
the public-utility holding company shall confine 
itself to the management and operations of an 
electric or gas utility business and to such other 
businesses as are incidental or reasonably necessary 
or appropriate to the economic health of its utility 
business" (Resp. Br. 18; emphasis supplied). 


This appears to inject a new note into the equation-- a departure 
from the physical functional relationship approach. 

If'so, it clearly is a constructive advance in the 
Commission's thinking. But clearly that standard was not applied 
in this case. For it is certain that no endeavor could be more 
appropriate to the "economic health" of Michigan Consolidated's 
utility business than the attempt to rehabilitate and preserve its 
service area through the construction of new low and moderate income 


housing. 


IOOE= 
AN EXEMPTION UNDER 
SECTION 9(¢)(3) COULD HAVE 
BEEN GRANTED 

In outlining the scope of exemptions it hds granted 
under Section 9(c)(3), the Commission acknowledges that it has 
authorized utilities to promote the economic welfare of their 
service areas, by purchase of “stock and notes of industrial 
development corporations" and "securities of a real ‘estate company 
organized to construct and sell homes . . ." (Resp. Er. 45-46). 
The Commission adds that Section 9(c)(3) would also cover "investments 
- - - in @ housing corporation organized for the purpose of re- 
habiliting certain slum areas that extended into the utility service 
territories . . ." (Ibid). 

None of these investments was "functionally related.” None 


was better designed than Homes Corporation's low and moderate income 


housing to rehabilitate a utility's service area. This case can be 


distinguished from the exemptions which the Commission has granted 


only on the ground that Michigan Consolidated owns and controls 

Homes Corporation (Resp. Br. 47-48). But there is no reference to 
control in Section 9(c)(3). Since the Commission insists that a 
holding company system may not make mere investments "to diversify 
its interests in search of profits" (Resp. Br. 18), it mst have 
granted Section 9(c)(3) exemptions respecting the real estate company 
and the housing corporation because rehabilition of service areas is 


within "the ordinary course” of a utility's business. It follows 
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that an exemption for low and moderate income housing could and 


should have been granted under the same statutory provision. 


IV. 
THE DIVESTITURE ORDER 
WAS ERRONEOUS 

In arguing that construction of the Inkster and Elmwood 
projects was not authorized by the order of March 31, 1969, the 
Commission never once mentions the terms of the order itself. 
As we have shown, that order authorized the issuance of up to 
$500,000 of common stock and $3,000,000 of short-term notes with 
no limitation whatever confining the use of those securities to 
construction of one housing project (Pet. Br. 46) 

It is of course true, as the Commission notes, that 
Michigan Consolidated and Homes Corporation expected the authorized 


securities to provide financing for the initial pilot project 


(Resp. Br. 51-52) They did in fact provide this financing. But 


that is not the issue. As the Commission states, "excess authorization 
was specifically requested by petitioners . . ." (Resp. Br. 52.) 
It was not only requested by petitioners, but granted by the Commission. 
There was in fact an “excess authorization" over the cost of the pilot 
project, and it is within this authorization that Michigan Consolidated 
and Homes Corporation went forward with the two projects as to which 
divestiture has been ordered. 

We do not propose to answer the Commission's assertions 
regarding the reasons for the delay of eleven months between filing of 


the application and issuance of the decision except to say that every 
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new request by the Staff for additional information was promptly 


supplied and that petitioners continually urged that ‘the decision 


be expedited. 

Our position with respect to the Commission’s authority 
to issue the supplemental authorizations sought by petitioners 
following issuance of the Commission's divestiture aden is set 
forth in detail in petitioners’ brief in Docket Nos. 2h,663 and 


24664, filed October 8, 1970. 


CONCLUSION 
For reasons set out herein and in our earlier briefs, the 


Commission's orders should be set aside. 


Respectfully submitted, 


Arthur R. Seder, Jr. 

Gary L. Cowan | 
One Woodward Avenue 
Detroit, Michigan 4.8226 


Richard J. Flynn 
Sidley & Austin 
1625 Eye Street, N. W. 
Washington, D. C. 20006 
Attorneys for Petitioners 


Dated: November 25, 1970 
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8._4212—INTRODUCTION OF BILL 
RELATING TO AMENDMENT TO 
iC UTILITY HOLDING COM- 


PUBLI 
PANY ACT OP 1935 


Mr. MAGNUSON. Mr. President, I in- 
troduce, for appropriate reference, a bill 
which would amend the Public Utility 
ee pany Act of 1935 to enable 


ing and Currency for consideration and 
action. 
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The bill would amend the Holding 
Company Act to empower the Securities 
and Exchange Commission by rule, reg- 
ulation, or order to authorize companies 
subject to the act to construct, own, or 
operate low- and moderate-income hous- 
ing either through investment in housing 
subsidiaries of the holding-company 
system or through investment in individ- 
ual housing projects in which corpora- 
tions created or organized pursuant to 
title IX of the Housing and Urban De- 
velopment Act of 1968—such as the re- 
cently formed National Corporation for 
Housing Partnerships—participate. The 
bill is narrowly drawn and would limit 
utility holding company housing invest~ 
ment to federally assisted low and mod- 
erate housing projects within the serv- 
ice area of the holding-company system 
and would retain for the Securities and 
Exchange Commission the authority to 
regulate the extent and nature of this 


_ investment thereby assuring continuing 


review by the SEC in the interests of 
the utility’s consumers and investors. 

This bill is designed to assist the De- 
partment of Housing and Urban Devel- 
opment in its efforts to encourage elec- 
tric and gas utilities throughout the 
United States to participate in low and 
moderate income housing projects in the 
communities they serve. Additionally, 
utilities have been encouraged to invest 
in housing projects sponsored in part by 
the National Corporation: for Housing 
Partnerships, a congressionally char- 
tered corporation, created to facilitate 
private enterprise investments in low 
and moderate income housing projects 
on a limited partnership basis. 

It should be recognized that public 
utility companies can play a unique and 
valuable role in providing critically 
needed low and moderate income hous- 


nomic interest in the stability and well- 
being of the communities they serve. 
They have the financial and managerial 
resources to construct low and moderate 
income housing. They are familiar with 
Government regulation and can work ef- 
fectively under Tenia assisted hous- 

occupy positions of 


ing programs. Th 
DP prestige and stability in thelr own com- 


munities and can play a catalytic role in 
involving other local business leaders in 
housing and community development 
problems. 


While many private businessmen are 
unwilling to subject themselves to Gov- 
ernment controls and do not desire to 
participate in federally assisted low and 
moderate income housing programs, a 
number of utility holding-company sys- 
tems have expressed a willingness to be- 
come involved in this much-needed hous- 


ing construction. I believe that they can 


make a contribution to attaining our na- 
tional housing goals and should be en- 
couraged to do so. 

This bill is needed because of a recent 
ruling by the SEC that the Holding Com- 
pany Act does not empower the SEC to 
authorize utilities subject to the act to 


- Invest in federally assisted housing de- 


velopment. This decision of the SEC did 
not suggest, however, that holding-com- 
pany system participation in low and 
moderate income housing 1s detrimental 
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to the interests of the utility’s consumers 
or investors. To the contrary, the SEC 
recognized the policy of the National 
Housing Act to assist private industry in 
housing programs but concluded by a 3- 
to-2 vote that utility holding-company 
activities in this field were not contem- 
plated by the Holding Company Act as 
originally enacted in 1935. 

I am pleased to report that the SEC 
has participated in the drafting of this 
bill and has stated that it has no objec- 
tion to its passage. 

Mr. President, I have received a letter 

from Secretary George Romney describ- 
ing the bill, its justification and the need 
for its expeditious passage. I ask unani- 
mous consent that the bill and Secre- 
tary Romney’s letter and its attachments 
be included at the conclusion of my re- 
marks and printed in the Recorp. 
* Because this bill deals with housing - 
for low- and moderate-income families 
under federally assisted programs, I have 
discussed this matter with the distin- 
guished chairman of the Committee on 
Banking and Currency. I am hopeful that 
the Committee on Banking and Currency 
will be able to include the proposed 
amendment in this year’s housing bill 
which I understand is now being marked 
up in executive session. Without waiving, 
in any. way, the Commerce Committee’s 
jurisdiction over the Public Utility Hold- 
ing Company Act, it is our view that the 
need for immediate action on the sub- 
Ject matter of the proposed amendment 
are such that the housing bill is the ap- 
propriate vehicle for the amendment. 
Accordingly, I ask unanimous consent 
that this bill be referred to the Commit- 
tee on Banking and Currency for its con- 
sideration. 

The ACTING PRESIDENT pro tem- 
pore (Mr. ALLEN). The bill will be re- 
ceived; and, without objection, the bill 
will be referred to the Committee on 
Banking and Currency, and the bill, 
letters, and memorandum will be printed 
in the Recorp. 

The bill (S. 4272) to assist in meeting 
national housing goals by authorizing the 
Securities and Exchange Commission to 
permit companies subject to the Public 
Utility Holding Company Act of 1935, 
to provide housing for persons of low 
and moderate income, introduced by Mr. 
Macnvson, was received, read twice by 
its title, referred to the Committee on 
Banking and Currency, and ordered to 
be printed in the Recorp, as follows: 

8. 4272 

Be it enacted dy the Senate and House 
of Representatives of the United States of 
America in Congress assembled, That sec- 


‘tion 9(c) of the Public Utility Holding Com- 


pany Act of 1935 (15 U.S.C. 791(c)) is 
amended by omitting the word “or” at the 
end of subsection (2); substituting a semi- 
colon for the period and adding the word 
“or” at the end of subsection (3), and adding 
the following: 

“(4) (A) seri Woe ofa subsidiary company 
engaged in the business of providing hous- 
ing for persons of low and moderate income 
within the service area of the holding-com- 
pany system under housing programs au- 
thorized by the National Housing Act, as 
amended, or a substitute thereof, or (B) se- 
curtties of or interests in a company orga 
nized for such housi..; programs within the 
service area of a holding-company system 
and which receives financial or other as- 
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sistance from a company created or orga- 
aniseed pursuant to title IX of the Housing 
and Urban Development Act of 1968. In no 
event shall such acquisitions be made ex- 
cept within such limitations and upon such 
terms and conditions, anc with due regard 
to other provisions of this title, as the Com- 
mission may permit by rules and regulations 
or order as not detrimental to the public 
interest or the interest of investors or con- 
sumers.” 

The letters and memorandum, pre- 
sented by Mr. Macnvson, are as follows: 


Secuurrirs ano Excuance ComMMission, 
Washington, D.C., August 12, 1970. 
Hon. Grorcr ROMNEY, 
Secretary of Housing and Urdan Develop- 
ment, Washington, D.C, 

Dean Mx, Secretary: I have your letter 
of July 16, 1970, in which you suggest an 
amendment to the Public Utility Holding 
Company Act of 1935 so as to permit this 
Commission to authorize public-utility hold- 
ing-company systems to participate in gov- 
ernment assisted programs to provide low 
and moderate income housing. To your letter 
is appended a proposed bill to accomplish 
this purpose. 

The Commission has considered your pro- 
posal, The Commission would have no ob- 

to your addition of para- 


Jection 
graph (4) to Section 9(c) if revised as fol- 
dows: 


(4) (A) securities of a subsidiary company 


the National Housing Act, as 
& substitute thereof, or (B) 
or interests in a company or- 

for such housing programs within 
service area of a holding-company sys- 
and which receives financial or other 

from a company created or orga- 


Our staff has discussed theese changes with 
My. G. Richard Dunnells, Special Assistant 
to the Under Secretary. 


Chairman, Committee on Commerce U.S. 
Senate, Washington, D.C. 

Dean Mk. Cramman: I am enclosing for 
consideration by the Senate Commerce Com- 
mittee a bill which would enable public util- 
ity holding-company systems to participate 
in Fedcrally-assisted programs to provide low 
and moderate income housing. 

The bill would amend the Public Utility 
Holding Company Act of 1935 to permit such 
utilities to construct, own or operate Fed- 
erally-assisted low and moderate income 
housing either individually or in partnership 
with a national housing corporation created 
or organized pursuant to Title IX of the 
Housing and Urban Development Act of 1968, 
Under the bill, the Securities and Exchange 
Commission would retain the authority to 


(cont'd) 
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regulate the extent and nature of participa- 
tion by holding company systems in these 
housing activities, thereby assuring continu- 
ing review by the Commission in the interests 
of the utility’s consumers and investors. 
The legislation 1s necessary because of a 
recent ruling by the S.E.C, that the Holding 
Company Act does not empower the S.E.C. to 
authorize utilities subject to the Act to par- 
ticipate in such housing activities. The de- 
cision of the S.E.C. did not suggest, however, 
that utility participation tn low and moderate 


income housing programs is contrary to the . 


interests of utility consumers or investors. 
The S.E.C. recognized the policy of the Na- 
tional Housing Act to assist private industry 
in housing programs but concluded by a 3-2 
vote, that utility holding-company activity 
in this fleld was not contemplated by the 
Holding Company Act as originally enacted 
in 1935. This reversed a previous 3-1 S.E.C. 
decision which had authorized a utility sub- 
ject to the Act to construct low and moderate 
income housing, 

I am pleased to report that the S.E.C. has 
participated in the drafting of the subject 
bill and has stated that it has no objection 
to its passage. 

I recognize that utility holding-company 
systems represent only a fraction of the na- 
tion's public utilities and that, in terms of 
dollar investment and number of h 
units produced, their contribution to solving 
the critical housing needs of low and mod- 
erate income families“might be deemed to 
be minimal. However, for some time this 
Department has recognized the unique and 
valuable role that public utility companies 
can play in providing low and moderate in- 
come housing in their service areas, These 
companies have a special social and economic 
interest’ in the stability and well-being of 
the communities in which they do business, 
They have the ability and resources to fi- 
mance and construct low and moderate in- 
come housing, can work effectively with the 
branches of government involved in housing 
and, as business leaders of their communi- 
ties, can play a catalytic role in involving 
other business leaders in local housing and 
community development problems, 

While many private businesses are unwill- 
ing to subject themselves to government 
controls and do not desire to participate in 
low and. moderate tncome housing, we have 
found that a number of utility holding- 
company systems are willing and able to be- 
come involved in this much needed hous- 
ing construction. The Department believes 
that they can make a contribution toward 
attaining our national housing goals and 
should be encouraged to do so. 

I realize that there are many important 
matters before your Committee, but I sin- 
cerely hope that you may act upon this bill 
at the earliest possible date. The S.E.C.'s re- 
cent decision, which was noted above, has 
halted plans for the immediate construction 
of a number of low and moderate income 
housing units and has postponed planning 
for other projects. 

Sincerely, 
Groxcre Romner. 


Mxmoxanpum ON ProrosrD AMENDMENT TO 
Pustic Urmrirr Horpmva Conmrany Act or 
1935 To AuTuortzx Parrictration mv Low 
AND Moprrats Income Hovstnc Procaams 

PRELIMINARY STATEMENT 
The Department of Housing and Urban 

Development (HUD), with the participation 

and concurrence of the Securities and Ex- 

change Commission (S.E.C.), has recom- 
mended to the Congress an amendment of 
the Public Utility Holding Company Act of 

1935 which would make clear the authority 

of the S.E.C. to permit compunics regulated 

under that Act to participate in government- 
assisted low and moderate inoome housing 
programs. This memorandum will indicate 
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the background and need for the proposed 
legislation. 
BACKGROUND 


i 
in adopting the Public Utility Holding 
Company Act of 1935, Congress provided in 
Section. 11(b)(1), 15 U.S.C. §79k(b) (1), 
that holding-company systems must be lim- 
ited to the utility business in which they are 
engaged and “such other businesses as are 
reasonably incidental, or reasonably neces- 
sary or appropriate to the operations of such 
integrated public-utility systems.” 

In March of 1969, the S.E.C., by a divided 
vote, held that the participation by a hold- 
ing-company subsidiary in low and moderate 
income housing programs administered by 
HUD satisfied the statutory standards of 
the Holding Company Act.1 The majority 
held in this connection: 

“This overwhelmingly necessary and yet 
relatively limited investment of private capi- 
tal cannot, in our view, be considered ‘detri- 


the basis of compelling and uncontroverted 
facts of great significance to both the coun- 
try and the company.” 

However, in a recent ruling on the same 
question the S.E.C., again by a closely di- 
vided vote, reversed its position.® While not 
questioning the desirable social purpose 
served by utility holding-company partici- 
pation in low and moderate income housing 
programs, the S.E.C. concluded that the Hold- 
ing Company Act, as adopted in 1935, did not 
authorize this activity by companies sub- 
Ject to regulation thereunder. The purpose 
fhe tar eemation now proposed is to clarity 

6 language of the Holding Company Act 
in that regard. : ¥ 
THE NEED FOR BROAD PARTICIPATION BY PRIVATE 

INDUSTRY IN LOW AND MODERATE INCOME 

HOUSING PROGRAMS 

Th enacting the Housing and Urban Devel- 
ee Act of 1968, Congress declared as 

“The Congress affirms the national goal, as 
set forth in section 1441 of Title 42, of ‘a de- 
cent home and a suitable living environment 
for|every American family.’” 

It 1s apparent, however, that this goal has 
not been accomplished and that the gap 
between supply and demand for decent hous- 
ing! has been growing at an ala: Tate. 
In jan effort to mobilize all sectors of the 


“The Government's concern is to stimulate 

private energy and local action—to provide 
capital where needed, to guarantee financing, 
to offer assistance that encourages planning 
and construction. 
“The real job belongs to local government 
and the private sector—the homebytider, 
the! mortgage banker. the contractors, the 
non-profit sponsor, the industrialist who now 
pees in the challenge of the citics a new 
Opportunity for American business.” 

Similarly, President Nixon, in his trans- 
mittal to the Congress of the Second Annual 


“Re Michigan Consolidated Gas Company, 
Holding Company Ao. Release No. 16332. 

*Re Michigan Consolidated Gas Company, 
Holding Oompany Act Reloase No. 16763. 
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frphemostetier-oiew-end-medcemte-bousing 
Report on Housing Goals on April 1, 1970, 


again emphasized that 

“The Administration, the Congress, pri- 
vate industry, and iabor must cooperate 
closely in removing the obstacles and making 
the commitments necessary to meet our 
housing objectives within the framework of 
sustainable economic growth.” ~ 

The Congress has likewise expressed its 
conviction that private industry must play 
an important role in meeting the Nation's 
housing needs. For example, the preamble to 
the Housing and Urban Development Act of 
1968, after indicating that “highest prior- 
ity” must be given to programs designed to 
meet the housing needs of low and moderate 
income families, states that “. . . in the car- 
rying out of such programs there should be 
the fullest practicable utilization of the re- 


sources and capabilities of private enterprise - 


and of individual self-help techniques.” 
The principal vehicle for participation by 
private industry in low and moderate in- 
come housing programs is through the 
formation of “limited dividend” corpora- 
tions, as authorized by the National Hous- 
ing Act, as amended. A mited dividend cor- 
poration is limited as to its rate of return 
on its equity investment in the housing 
project, and HUD has broad regulatory con- 
trol over its operations and accounting meth- 
ods, In addition, HUD maintains complete 
control over the rents that may be charged 
to tenants and over construction costs, de- 
sign, building methods, size of units and 
economic feasibility of each housing project 
constructed under these programs. 
THE DMPORTANCE OF UTILITY PARTICIPATION IN 
LOW- AND MODERATE-INCOME HOUSING 
Because of the regulation of rate of re- 
turn and rents and the other restrictions 
mecessarily imposed upon limited dividend 
corporations by the National Housing Act 
and HUD regulations, many businesses are 
unwilling to participate as sponsors of low 
and moderate income housing projects. How- 
ever, HUD has found in recent years that 
_ public utilities are able and, in a number 
of instances, willing to participate in these 


programs, and HUD has been actively en- 


couraging such participation. 

Tho reasons that public utilities have re- 
sponded to the call for greater participation 
by the private sector in low and moderate 
income housing programs are basically two: 


First, the construction and operation of © 


housing projects under HUD regulation is 
remarkably similar to utility regulation. As 
noted above, rents, like utility rates, are set 
by a government agency and may only be 
increased upon a showing of higher operat- 
ing costs, The rate of return on the com- 
investment in a housing development 
is regulated, again like return on utility 
tions. A uniform system of accounts is 
bed for the housing operation which 
.4s similar to that prescribed for utility com- 
panies. A limited dividend corporation must 
Ale detailed reports on its operations, much 
like the utility's periodic reports to state 
and Federal regulatory bodies. In short, a 
utility is accustomed to operating within the 
regulated framework required by the Federal 
housing laws, which, to many businesses, 
would present a significant deterrent, 
Second, utility companies serving urban 
areas are necessarily committed to the long- 
range welfare of those areas. Unlike many 
other businesses, a utility cannot simply re- 
move its plant and work force to an outlying 
area to avoid urban problems, A utility's in- 
vestment in service facilities and its cus- 
tomers are located in the urban arenas it 
serves, Its interest in the rebuilding and 
Tehabilitation of those areas is thus direct 
and compelling. Thus, in addition to social, 
incentives, the utility has an economic in- 


(Cont'd) 
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centive in the rebuilding of the cities that 
makes it a logical and sometimes indispen- 
programs. 

Finally, HUD has found that utilities gen- 
erally have the managerial and financial re- 
sources necessary to insure efficient construc- 
tion and operation of low and moderate in- 
come housing projects. Under circumstances 
where time ts money, and the prompt con- 
struction of projects is essential to carry out 
housing programs, such expertise ts of real 


- value. 


THE NATIONAL CORPORATION FOR HOUSING 
PARTNERSHIPS AND THE NATIONAL HOUSING 
PARTNERSHIP 
Title IX of the Housing and Urban De- 

velopment Act of 1968 authorized the cre- 

ation of National Corporation for Housing 

Partnerships (NCHP) and The National 

Housing Partnership (NHP) as vehicles by 

which private businesses would be further 

encouraged to participate in providing low 
and moderate income housing using govern- 
ment-assisted programs. NHP will be man- 
aged by a general partner, NCHP. NHP’s 
principal activity will be investing in local 
limited partnerships throughout the United 


States, each of which will construct and. 


operate a housing project. In the usual case 
it 1s expected that these local projects will 
be financed under HUD programs. NHP would 
ordinarily become a limited partner in 8 
local partnership and provide no more than 
25 percent of the equity investment required 
for a project. Local investors interested in 
sponsoring low and moderate income housing 
projects would provide the remaining 75 
percent. 

Certain companies regulated by the S.E.C. 
under the Public Utility Holding Company 
Act have indicated that they desire to par- 
ticipate in the program proposed by NHP 
and NCHP as general or limited partners in 
local partucrships formed to construct and 
operate specific low and moderate income 
housing projects in their service areas, 


EFFECT OF PROPOSED AMENDMENT 


The proposed amendment would authorize 
the S.E.C. to permit companies subject to 
the Public Utility Holding Company Act to 
construct, own or operate low and moderate 
income housing under HUD-assisted housing 
programs either through housing subsidiaries 
of the holding-company system or through 
direct investment in local housing projects 
im which national corporations or partner- 
ships created or organized pursuant to Title 
IX of the Housing and Urban Development 
Act of 1968 participate. The amend- 
ment would retain for the S.E.C. discretion 
over whether to approve each low and mod- 
erate income housing activity of a company 
subject to the Holding Company Act, but 
would make it clear that the SEC., if it 
elected to do 90, would have the authority 
to approve such an activity. 
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MICHIGAN CONSOLIDATED GAS COMPANY 
MICHIGAN CONSOLIDATED HOMES CORPORATION, 


Petitioners 


SECURITIES AND EXCHANGE COMMISSION, 


Respondent 


ON PETITIONS TO REVIEW ORDERS OF THE 
SECURITIES AND EXCHANGE COMMISSION 


BRIEF OF PETITIONERS MICHIGAN CONSOLIDATED 
GAS COMPANY AND MICHIGAN CONSOLIDATED 
HOMES CORPORATION 


| 
STATEMENT OF THE ISSUES 


The Securities and Exchange Commission, after issuing an order 
requiring petitioners to divest themselves of their interests in two low 
and moderate income housing projects, denied two subsequent notions by 
petitioners requesting interim authority to issue and acquize securities 
required to finance the continued construction and operation of the 


projects during the period of time required to implement the Commission's 


divestiture order and to seek judicial review of that order. The 
single issue presented on these petitions for review is whether 


the Commission has the authority, under the Public Utility Hold- 


ing Company Act of 1935, 15 U.S.C. §79 et seq., to authorize 


the issuance of such securities. 


This case has not previously been before this Court. 


REFERENCES TO RULINGS 

The bases of the orders of the Securities and Exchange 
Commission presented for review by this Court are set forth in 
the following: 

1. Memorandum Opinion and Order Denying Motion, in 

Administrative Proceeding File No. 3-2111, dated 

August 26, 1970, and released by the S.E.C. as Hold- 

ing Company Act Release No. 16819. This document 

is reproduced as Appendix E to the Motion for 

Expedited Review, etc., filed in this Court by 

petitioners on October 8, 1970. 

2. Memorandum Opinion and Order Denying Motion, in 

Administrative Proceeding File No. 3-2111, dated 

September 22, 1970, and released by the S.E.C. as 

Holding Company Act Release No. 16842. This docu- 

ment is reproduced as Appendix G to the Motion for 

Expedited Review, etc., filed in this Court by 

Petitioners on October 8, 1970. 


STATEMENT OF THE CASE 


As set out in more detail in the Motion for Expedited Review 
filed concurrently herewith, to which the Court is respectfully referred, 
Michigan Consolidated Gas Company (Michigan Consolidated) is a gas utility 
company serving consumers in Detroit and other cities in Michigan. It is 
a subsidiary of American Natural Gas Company, a registered holding company 
under the Public Utility Holding Company Act of 1935, 15 U.S.C.| §79 
et seg. (the Act). In an effort to meet the critical housing needs in 
its service areas, Michigan Consolidated caused Michigan Consolidated 
Eomes Corporation (Homes Corporation) to be formed for the purpose of con- 
structing and operating housing projects for low and moderate income 
families under Section 221 (d)(3)--and later Section 236--of the National 
Housing Act as amended, 12 U.S.C. §1715 1(a)(3). Homes Corporation isa 
"limited dividend housing corporation" whose rental charges, earnings, 
costs and methods of operation are fully regulated by the Federal Housing 
Administration (FHA) in a manner closely analogous to conventional public 


L/ 
utility regulation. 


By decision and order issued March 31, 1969 in File Nb. 70-4648, 


the S.E.C. authorized Michigan Consolidated to participate in the Federal 
Government's low and moderate income housing program, holding chat this 
activity is appropriately related to the company's utility function and 
therefore meets the “other business" standards of Section 11()(2) of the 


Act, 15 U.S.C. §79 k(b)(1). Specifically, the S.E.C. authorized Homes 


L/ See Appendix A to petitioners’ Motion for Expedited Review, 
pp. 2-8. 
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Corporation to issue, and Michigan Consolidated to acquire, up to 


$500,000 in common’ stock equity and $3,000,000 in short-term construc- 


tion notes. 

as a result of the success of the first "pilot project,” 
Michigan Consolidated and Homes Corporation filed a second Application- 
Declaration on July 25, 1%9 (File No. 70-4778) requesting authority for 
Eomes Corporation to issue, and Michigan Consolidated to acquire, up to 
$500,000 in additional common stock equity and $6,000,000 in additional 
short-term construction notes. This was in accordance with the program, 


of wnich the S.£.C. had been advised in the original case, that Homes 


come h its $f the pilot project proved successful. 
he Motion for Expedited Review, when 
several months had gone oy without action by the S.E.C. on the second 
application, Homes Corporation on advice of counsel went forward with its 
plans to construct two new housing projects, one a 134-unit townhouse 
for low ahd moderate income families in Inkster, Michigan (the 
he other a 168-unit apartment project for elderly 
mner-city of Detroit (the Elmwood proj- 
ect). Funds for construction of these projects were supplied to Homes 
Corporation by Michigan Consolidated within the dollar limitations of 


the securities authorized by the S.E.C. in its original order of 


2/ Appendix B to petitioners’ Motion for Expedited Review. 


3/ 


March 31, 1969. 

on June 22, 1970, some eleven montns 
cation-Declaration had been filed--and despite 
or opposition by anyone, including the Commission’ 


a 3-2 vote reversed its prior decision, holding 7%. 


permit holding company systems to participate in L housing programs. 


The S.E.C. also held that construction of the two new project | (the Inkster 


March 31, 1969, and ordered that Homes Corporati 
dated divest themselves of those projects and the securitie 


finance their construction "forthwith." 


By the time the S.£.C. order was finally issued in June 1970 
h > 


mortgage 
loan in the amount of $2,166,000, which would have been used to retire an 
equivalent amount of short-term construction notes issued by Homes Cor- 


portation to Michigan Consolidated. The Elmwood project was about half 


completed and construction was in full progress. 


Accordingly, on July 31, 1970, Homes Corporation and Michigan 


3/ That is, the securities issued by Homes Corporation and 
acquired by Michigan Consolidated at no time exceeded the 
dollar limitation of $500,000 in common stock equity and 
$3,000,000 in short-term notes authorized by the Commis- 
sion's order of March 31, 1969. Thus unless an implied 
limitation on the use of the proceeds is read into that 
order, the issuance and acquisition of the securities in 
question were within the authority granted. 


4/ Appendix C to petitioners’ Motion for Expedited Review. 
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ed filed a motion with the S.E.C. requesting the Commission to 
nterin order authorizing Homes Corporation to substitute the 
ed mortgage loan for the 8% construction notes out- 
standing in connection with the Inkster project and to issue enough 
{ichigan Consolidated to provide the equity 


ea for the operations of that project. The 


Michigan Consolidated be authorized, on an 


- 


the terms and conditions of the Com- 


The motion recited the circumstances referred to above, point- 
ing out that the inability to close the 3% mortgage loan was costing 
Homes Corporation $L67 a day in additional interest charges. The S.E.C. 
was also advised that obtaining the mortgage loan on the Inkster project 


and continuing construction of the Elmwood project were essential to the 


n of the Commission's divestiture order. 


+ 26, 1970, the S.E.C., adopting the posi- 


tion taken by its Staff, de etitioners' Motion for Interim Order. 
Because the Commission's order appeared to apply only to the acquisition 


of additional securities by Michigan Consolidated, Homes Corporation then 


5/ Appendix D to the Motion for Expedited Review. 


6/ Appendix E to the Motion for Expedited Review. 
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filed a Motion for Limited Relief seeking authority only to issue the 


3% mortgage note to FNMA on the Inkster project and to use the proceeds 


to continue construction of the Elmwood project on an interim basis pend- 
Y/ | 
ing divestiture of the properties. However, by order of September 22, 
8 


1970 the S.E.C. denied this motion as well. | 

On September 30, 1970, petitioners filed their petitions in 
this Court requesting review of the two supplemental orders off August 26, 
and September 22, 1970 (Nos. 24663 and 24664), having earlier fied a 


petition to review the Commission's basic order of June 22, 1970 (No. 


24564). 


7/ Appendix F to the Motion for Expedited Review. 


8/ Appendix G to the Motion for Expedited Review. 


a AND ACQUISITION 
ITIES ARE NECESSARY AND 
TE TO CA BRYING OUT THE 
OF SECTION 11 OF THE ACT 
of the Public Utility Holding Company Act of 1935, 
unlawful for a registered holding company or 
ire any securities or any other interest in any 
business unless % jon is approved by the S.E.C. under Section 10 
Section 10 sets forth the general require- 
ments for approval of such acquisitions and further provides, in Section 
shall not approve an acquisition of secur- 
the carrying out of section 11.” 
the Act, 15 U.S.C. §79 k(b)(1), directs 
action as it finds necessary 
the operations of the holding 
of which such company is a part 
grated public-utility system, 
7 businesses as are reasonably 


‘economically necessary or appro- 
tions of such integrated 
ar 


w+ ct A» ct 
oon 


Qo 


wp 


(>)(1) further provides that 


may permit as reasonably inci- 
Seraiicetty necessary or appropriate 
erations of one or more integrated 
coutility syetere the retention of an in- 
terest in any business . . . which the Commission 
shall find necessary or appropriate in the public 
interest or for the protection of investors or 
consumers and not detrimental to the proper func- 
tioning of such system or systems.” 


“aon 


The foregoing sections of the Act relate to th 
securities by holding companies anda their subsidiaries. 


securities is governed by Sections 6 and 7 of the Act, 15 U.S.C. 
| 
and 79g. Section 6(a) prohibits holding companies and their subsidiaries 


from issuing securities except in accordance with a declaration filed 


under Section 7. However, Section 6(b) then provides an exemption from 


this requirement 


solely for the purpose of financing the business of) 
such subsidiary company when such subsidiary com- 
pany is not a holding company, a public-utility 
company, or a fiscal or financing agency of a hold-, 
ing company, a public utility company, or an 
investment company." 

| 


" | Gf the issue and sale of such security are — 


Under the structure of the Act, therefore, the issuance of 


= 
securities by Homes Corporation is governed by Sections 6 and) 7 and the 
acquisition of securities by Michigan Consolidated by Sections 9, 10 and 


11 of the Act. 
In its original order of March 31, 1969 in File No.| 70-4648, 
the S.E.C approved the issuance of common stock and construction notes 


by Homes Corporation under Sections 6 and 7 of the Act and approved their 
| 


acquisition by Michigan Consolidated under Sections 9, 10 and ii. The 


crucial question was whether, under Section 10 (c)(1), the acquisition by 


Michigan Consolidated of securities of a corporation formed to construct 


and operate low and moderate income housing projects in its service area 


was “detrimental to the carrying out of the provisions of section nu." 
| 


That question, in turn, required the S.E.C. to determine whether that 


activity comes within the class of "such other businesses as are 
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tal, or economically necessary or appropriate to the 
operations nh integrated pubdlic-utility system" within the meaning 
, 1969 the S.E.C. concluded 


June 22, 1970 concludes that it 


the Act also apply to the request for 
authority to : i he securities here involved on an interim 


basis. 5 plush, therefore, it might appear that the S.E C. was 


correct i i nat. decause it had found that Section 11 precludes 


for that purpose on an interim basis 


+n 


the case, however. For as the Motion for Interim 
issuance and accuisition of the securities required 
Inkster and Elmwood projects on an interim basis was a 
toward orderly implementation of the Commission's divest- 
acquisition of the securities clearly 
out of the provisions of section Tai 
which is the relevant statutory criterion. Rather, it was an effort to 


provide the two projects with funds which would assist and enhance Homes 


Corporation's ability to arrange the prompt and orderly divestiture. 


g/ As will be pointed out in more detail below, there appears 
to be no reason in logic why Homes Corporation should be pre- 
eluded'!for issuing a mortgage note to FNMA, which involves 
only Section 6(b) of the Act, whatever the result with respect 


to the acquisition of securities by Michigan Consolidated under 
Sections 10 and ll. 
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Thus, far from being "detrimental to 

of section 11," the proposed interim financing 

in implementing the Commission's ruling that the properties mst be 
divested under that section. 


tated more concretely, petitioners pointed out in their Motion 
2 + " 


| 
for Interim Order (p. 2) that 


: . the Inkster project is virtually compleved 
and is awaiting issuance of a mortgage loan by the 
Federal National Mortgage Association (FNMA), while 
the Elmwood project is under construction. in order | 
to implement the Commission's divestiture order it 

is highly desirable, if not essential, that these 
projects be completed and financed as quickly and 
economically as possible. Thus, issuance of the 
additional securities here requested is a necessary 
and appropriate step in carrying out the Commission's 
divestiture order.” 


The Motion for Interim Order further detailed the losses being 
incurred by Homes Corporation by reason of its inability to issue the 3% 


mortgage note, amounting to $467 per day, and the reasons why construction 


of the Elmwood project would be delayed and jeopardized if interim con- 


struction funds were not supplied. The Motion then stated (p. 5): 


"Unless the mortgage loan on the Inkster 
project can be closed, and unless construction 
can be continued on the Elmwood project, substan- 
tially increased costs will be incurred and sale 
of the properties will be made much more difficult. 
Thus, the interim authorization here requested will 
not delay or inhibit divestiture but, on the con- 
trary, is a necessary element of a divestiture plan. 
In addition, it will ensure that no unnecessary 
losses will be incurred pending divestiture of the 
projects or action by the Congress or a reviewing 
court which would permit their retention by Homes 
Corporation." 


Where, as here, the issuance and acquisition of securities is 


necessary to permit an orderly divestiture of a business which cannot be 


= ih, s 


retained under Section 11 and to properly operate that business during 


nec 


interin period ori divestiture, such issuance and acquisition 


rae - 


ot "detrimental the carrying out of the provisions of 


vrimeny woes y= 


section 12” t and appropriate means of implementing 


vnaw Droevasion ae 


not a new application of Sections 10(c) and LL of the 
of occasions during the period when holding company 
nder Section ll the S.E.C. was asked to 
issuance and acquisition by holding companies of securities 
been ordered tc divest. Without exception the 
2 acquisition of the securities by the holding company 
Act as not "detrimental to the 
provisions of section 11.” For example, in Louisiana 
960), Louisiana Power and Light Co., a 
ities, Ine., proposed to acquire 64,890 
issued by Louisiana Gas Service Co., a 
siana Power. An outstanding S.E.C. order 


Teuisiana Power to divest s stock interest in Louisiana Gas. 


It stated (40 S.E.C. 


"The acquisition of 64,890 additional shares 
of the common stock of Louisiana Gas requires our 
approval pursuant to Sections 9(a) and 10 of the 
fet. In view of the fact that such acquisition 
constitutes an interim step in the overall plan 
for compliance with our Section 11 (b)(1) order, 
we find that the standards of Section 10 (c)(2) 
have been met. We make no adverse findings under 
Section 10(b) of the Act." 


Other cases to the same effect include Republic Service Corp., 26 S.E.C. 
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669 (1948); New England Gas and Electric Corp., 25 S.£.C. 264 | (1947); 
| 


Denis J. Drescoll, 17 S.E.C. 51 (1944); Commonwealth & Southern Corp. 
14 S.E.C 946 (1943). | 

In its order of August 26, 1970 denying Petitioners! tion 
for Interim Order, the S.E.C. attempted to distinguish these decisions 
on the ground that 


"In those cases the permitted interim acqui- 
sitions related to properties which had been 
lawfully acquired originally, or to properties 
whose acquisition was incidental to an author- 
ized acquisition of other properties whose 
acquisition and retention met the standards of 
the Act. In this case the properties involved 
were acquired improperly without the requisite 
prior approval of the Commission, and have been 
found to be of a kind whose acquisition is pro- 
hibited by the Act.” 10/ 


tt 


We of course deny that the properties involved were! “acquired 
| 
improperly without the requisite prior approval of the Commission." That 


is one of the issues involved in the petition to review the Commission's 
decision of June 22, 1970. But even assuming arguendo that that were the 


fact, the order denying interim authorization is based upon a| distinction 


having no substantive significance. 
Whether the divestiture ordered by the Commission under Section 


11 arises from the acquisition of securities prior to the passage of the 


Act or subsequent thereto is not of controlling significance. The im- 


portant point is that in both cases the securities must be divested 


because they do not meet the standards of Section 11, and in both cases 


the issuance of securities on an interim basis to permit the company to 
| 


10/ Appendix E to the Motion for Expedited Review, p. 2. 
| 
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liy pending divestiture is a necessary and appropriate step 
ying out th provisions of Section 11 and thus cannot be 
"Getrimental” to that section. 
The absence of any logical basis for the Commission's distinc- 
may be sllustrated by an example. If under the circumstances of 
ease it were shown that it was absolutely impossible for Homes Cor- 

» OF the projects on any basis until construction had 
been completed, the $.=.C.'s refusal to authorize the interim financing 
recuirea te complete ¢ mstruction of the projects would make divestiture 
impossible. The Comission would then be in the anomalous position of 
having ordered divestiture but denied the company authority to take the 
steps required to implement the divestiture order. 

We do not contend is “absolutely impossible" to dispose 
of the two projects without the interim financing. No doubt they could 
or sold on a distress basis to someone, although FHA regu- 
ing ownership and operation of such projects severely Limit 
ana character of possible purchasers. But certainly a divesti- 
ture order r 11 contemplates an orderly disposition of the 
a minimum of loss and dislocation of the business being 
submit that the Commission's refusal to authorize the interim 
inancing here involved fails to recognize this fundamental principal. 
Because the order of August 26, 1970 appears to be based upon 


the Commission's interpretation of Sections 10 and 11 of the Act, which 


relate to acquisitions of securities (i.e., the acquisition by Michigan 


Consolidated of common stock and short-term notes of Homes Corporation), 


Homes Corporation promptly filed a second Motion for Limited Relief which 


Pain 


requested authority merely to issue the 3% mortgage note to FNMA and to 


use the proceeds to operate the Inkster project and to continue construc- 
i/ 
tion of the Elmwood project. The motion was based on the fact that, 


under Section 6(b) of the Act, the issuance of securities may be exempted 
| 


from the provisions of Sections 6 and 7 "if the issue and sale of such 


security are solely for the purpose of financing the business of such sub- 


sidiary company.” 
However, by order issued September 22, 1970, the 


this motion as well, stating that 
". . . it is clear, under the circumstances, 

that the provision in Section 6(b) authorizing 

us to permit a subsidiary of a registered hold- 

ing company to issue a security where it is 

solely for the purpose of financing the business 

of such subsidiary, does not and was not intended 

to permit the issuance of a security to finance a 

business which the subsidiary may not engage in 

and of which it has been ordered to divest it- 


self." 12/ 


Again, however, the S.E.C. failed to recognize that issuance 


of the mortgage note by Homes Corporation is an integral step in carrying 


out the provisions of the divestiture order. It is obvious that the 


Inkster project cannot be operated as a low and moderate incone housing 


project unless it is financed by a 3% Federally-assisted mortgage loan. 


- 7 : 
Someone, therefore--either Homes Corporation or its successor as owner 
i 


of the project--must obtain such a loan. We have pointed out that the 


prospects of selling the project are considerably enhanced if the low 
| 


cost mortgage loan has been made by FNMA. Thus, issuance of the mortgage 


/ Appendix F to the Motion for Expedited Review. 


12/ Appendix G to the Motion for Expedited Review, p. 2. 
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Corporati i oth intended for the purpose of financing 
the statutory criterion under 


the orderly implementation of 


ec tecion 
Comissio 


AUTHORIZATION OF THE ISSUANCE AND 
COMTST TT 


ACQUISITION OF SECURITIES FOR 
INTERIM FINANCING OF THE PROJECTS 
IS WITHIN THE COMMISSION'S POWER 


UNDER SECTION 20 OF THE ACT. 


2 


an 


nduz of Points and Authorities accompanying the 
Motion for ir im Order, petitioners also contended that an additional 
statutory basis for interim authorization of the issuance and acquisition 
ecurities is provided by Section 20(a) of the Act, 15 U.S.C. 879 t(a). 
$.=.C. authority "to make, issue, amend, 
may deem necessary or appropriate to 
carry out th ision nis title... ." This is a broad and com- 
prehensive authority hick comprehends the power to take such 
unnecessary loss to investors under circumstances 
The Commission, however, rejected petitioners' 
motion without reference to this authority. 
The courts have consistently treated like provisions in other 
as broadly authorizing the agency to take such actions 


as the public interest may require and have analogized the Commission's 


power to that of a court of equity. For example, in Niagara Mohawk Power 


Corp. v. F.P.C., 126 U.S. App. D.C. 376, 379 F. 2d 153 (1967), this Court 


held that the Federal Power Commission's powers under a comparable 


Elon 


statutory provision (16 U.S.C. §825h) “are not restricted to procedural 


minutiae." Rather: | 
" | . they authorize an agency to use means of | 

regulation not spelled out in detail, provided 

the agency's action conforms with the purposes 

and policies of Congress and does not contravene 

any terms of the Act." (379 F. 2d at 158) 


In construing the scope of authority entrusted to an agency by Congress, 


| 
the Court held, authority not expressly set forth may in some cases be 


"fairly implied," and there should be no "tight reading wherein every 


action of the Commission is justified only if referable to express statu 
tory authorization." (Ibid. ) 

Thus, if the Commission's authority to grant the notion of 
Michigan Consolidated and Homes Corporation were in doubt, the doubt 


should have been resolved in favor of the existence of authority. For 


as this Court stated in City of Chicago v. F.P.C., 128 U.S. App. D.C. 
107, 385 F. 2d 629 (1967), Cert. den., 390 U.S. 945, citing bts Niagara 
| 


Mohawk opinion: 

" |. . when an agency is exercising powers en- 
trusted to it by Congress, it may have recourse 
to equitable conceptions in striving for the 
reasonableness that broadly identifies the amhit 
of sound discretion. Conceptions of equity are 
not a special province of the courts but may 
properly be invoked by administrative agencies 
seeking to achieve 'the necessities of control 
in an increasingly complex society without 
sacrifice of fundamental principles of fairness 
and justice.'" (385 F. 2a at 642-43) 


In summary, even if there were no express statutory sanction 
for the authorization of interim securities - which we deny for reasons set 


forth in Part I of this brief--clearly the Commission had authority to 


take such equitable actions as were necessary to prevent unnecessary loss 


to investors or consumers. 


CONCLUSION 


submitted that the interim authorizations 
in petitioners’ Motion for Interim Order and Motion for Limited 


sithin the Commission's statutory powers under Sections 10(c) 


20(2) of the Act and that, for reasons set out above, the orders of 


eptember 22, 1970 should be set aside. 


Respectfully submitted, 


Arthur R. Seder, Jr. 

Gary L. Cowan 
One Woodward Avenue 
Detroit, Michigan 48226 


Richard J. Flynn 
Sidley & Austin 
1625 Eye Street, N.W. 
Washington, D. C. 20006 


ttorneys for Petitioners 
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